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Before Mooherjee m i  Sheepslimiks JJ.

1916 RAYAN KHAN

May 24. V.

EMPEROR."

Stireiv—̂DiUif of Magidrate to inquire ijito fitness of each sureUi on evidence
tahen lij him—Delegation of rnquirij to the police or others— Rejection
of sureties on d police report—Grounds of rejection— Want of control—
Crivxinal Procedure Code {Act V of 1S9S) s. 122.

Under section 122 of the Grimivial Pi’OCidiU'd Code, a Magistrate must 
personally hold a separate inquiry as to tho fitness of each surety and 
decide the matter on evidence taken for the purpose, and lie cannot 
delegate to a police officer or other person the function eatrasted by law to 
liini alone.

Sure.fli Chatidra Basil v, Emperor (1), In rs Ahdul Khan (2), Akhar AU 
Mahomed v. Emperor (3) and Kalu Mirza v. Emperor (4) followed.

Queen-Enipres^ v. Pirthi Pal Singh (5), Emperor v. Tota (6), Emperor 
V. Ghtilam Mmtafa (7), Emperor v. Balwant (8), Bhawani Singh v. King- 
Emperor King-Emperor w Parmeshur Ramaiiand Singh v. Kinj- 
Emperor (11)  ̂Jai Gobi?id X .  Enqjeror (12), King-Emperor y. Kaim Khan 
(13), Iniperator v. Mah'o (14), Emperor v. Kamal (15), Imperator v. 
Allahdino {IG), Emperor v. Uaji Usman {17}  ̂ Pir,i, Aldulla y , Emperor 
(iB), ,]fuhammad Ibrahim v. Emperor fl9) approved.

Criminal Reference, No. 7S of 1916, by C. Tindall, Sessions Judge 
of Baakura, dated May 13, 1916.

(1) (1904) 3 0. L. J. 575, (10) (1904) 1 Or. L. J. 459.
(2) (190S) 10 C. W. N. 1027. (11) (1908) 8 Cr. L. J. 344.
(3) (1914) I. L. R, 42 Calc. 706. (12) (1912) 13 Cr, L. J. 760.
(4) (!909) I. L. R. 37 Calc 91. (13) (1906) Pmij. Rec. 18.
(5) (1898) All. W. 2̂ . 154. (14) (1908) 10 Or. L. J. 225.
(6) (1903) I. L. R. 25 AIL 272. (15) ; 1908) 10 Cr. L. J. 239.
(7 j(l904)I. L. R. 26 AH, 371. (16) (1911) 12 Cr. L. J. 410.
(8) (1904) r. L. R. 27 All. 293. (17) (1910) 11 Cr. L. J. 497.
(9) (1914) 12 All. L. J. 1004. (18) (1913) 15 Cr. L. J. 378.

(19) (1914) 16 Cr. L. J. 100.
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Want of sufficient control over the persou bound down is not a valid 
ground for the rejection of a surety.

Kcdu Mirzax. Emperor (1), Jiva Nafka v. Emperor 2), Qaeen-Emjn'ess 
V. Rahim Bahhsh (3) and Sheikh Zikri v. E m peror  (4i referred to.

T h e  facts of the ease were as follows. A i3roceedii}g 
under s. 110 of the Criminal Procedure Code in-

.•K»

stitiited  against one Rayan Khan and others in  the Court 
of the Siibdivisional. Officer of Banknm, who by an 
order, dated the 1st December, 1915, bomid down seA^eii 
of accused, each in the sum of Rs. 200, together w ith  
>two sureties respectively iji the like amount, to be of 
good behaviour for one year, and in  default sentenced  
them to rigorous im prisonm ent for the same period. 
Two others were sim iiarlv directed to execute bonds 
w ith  sureties to be of good behaviour [or three years 
with the alternative of rigorous imprisonment for such 
term.

On the 24rh and 26th January, 1916, each of the 
accused produced two sureties who filed the title-deeds 
of their i)roi3erties. The Magistrate, w ithout him self 
holding an inqury into the question of the fitness of 
the sureties, referred the matter to the police in  the 
follow ing term s:

“ To police for inquiry if the surety is fit ; forward documents also.”
The Sub-Inspector of Police thereafter subm itted  

the follow ing report:—
“ TJie proposed sureties are not lit. They have not .sufficient control 

over the accused, and they have no suflieieat (property) to pay tiie ainount 
in case *jf default’ ; so under the eircumstaneea I cannot recommend thin.”

The Magistrate, thereupon, rejected the sureties 
offered by the accused and required them to furnish  
others instead, w ith  the resuh that the persons bouud 
down w êre sent to JaiL On the 13th May, the Sessions 
Judge of Bankura referred the cases of nine of these 
persons to the H igh Court, under s. 438 of the Criminal

(1) 11909) I. L, 11. 37 Gale. 91, 101. (3) (1898) L L, R. 20 All 206,
(2) (1914) IG Bum. L- B. IBS. (4) (1911) 12 All L. J. 785.

K ayan
K h a n

V.
EjtPE-ROR.

1916



1 0 2 6 IN D IA N  L A W  REPORTS. [VOL. X L IIL

1 9 1 6

E a y a n

Khan
V.

E m p e r o r .

Procedure Code, recommeiidiug the reA^ersal of the 
Magistrate's order refiising to acceiJt the Bureties.

No one appeared in tlie Reference.

M o o k e r jb b  a n d  S h e e p s h a n k s  JJ. In ii proceeding 
under section 110 of the Criminal Procedure Code, the 
petitioners were directed, on the 1st December, 1915, fo  
execute bonds for Rs. 200 with two sureties each, to be 
of good behaviour for one year in some cases, and for 
three years in other cases, in defanlt to undergo • rigor­
ous imprisonment for their respective periods. T his  
order v/as made by Mr. H. K. Mullick, Subdivisional 
Magistrate, Baiikura. O n th e S lth  and 26th January, 
1916, the petitioners produced two sureties each, who  
offered, to stand as sureties, and filed documents of title  
relating to their properties. On the 28th January, the  
Magistrate recorded the following order: “ To police 
lor inquiry if the surety is f i t ; forward d.ocuments 
also.” As the police did not subm it the report on the 
day fixed, the case was adjouimed. The Bub-Inspector 
of Police subsequently reported in the fo llow ing  
terms : “ The proposed sureties are not fit. They  
have not sufficient control over the accused and they  
have no sufficient (property) to pay the amount in  case 
of default; so under the circumstances I cannot re­
commend this.” The Inspector of Police forwarded 
this report to the Magistrate w ith  the note “ Not re» 
commended/' The Magistrate thereupon recorded the 
following order on the 11th February, 1916: “ Rejected. 
Let them furnish other good surety.” The result was 
that the petitioners were all lodged in jail. The 
Sessions Judge has now forwarded the records to th is  
Court with the recommendation that the order of the 
Magistrate be set aside, on the ground that the sureties 
were rejected without judicial inquiry by the Magis­
trate himself.

It is well settled that the question w hether a
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particular person wlio is offered as STU’eiy  is or is  not 
lit, w itiiin  tlie meaning of section 122 of tlie Crim inal 
Procedure Code, must be decided by tbe Magistrate 
him self, and Ms decision must be based upon evidence  
taken for tbe purpose; snreties offered sbonld not be 
reu sed  except after Jaclicial in q a irj. This v iew  is 
supi^orfced by a long line of cases in this Court w hich  
are binding upon us and our Subordinate Courts, 
S u r e s h G h a i id r a B a .s u  v. Em peror  {1), In  re A b d u l  
K h a n  (2), Akhar A l i  Mahomed  v. K in g -B m p ero r  (3), 
Kalih M irza  v. E m peror  (4). Tn the case last m en­
tioned, Coxe J. doubted whether the inquiry m ight 
not be delegated to a Subordinate Alagistrate. R yves  
J., however, followed what has undoubtedly been the 
consensus of opinion in  all the superior Courts in  th is  
countr}^ namely, that the Magistrate should h im self 
hold the inquiry into the fitness of the proposed 
sureties, and cannot call ux^on other persons to exer­
cise the functions which are entrusted by law  to him  
alone. Amongst the cases in Allahabad, reference 
m ay be made to the decisions in Qm en-E m press  v. 
P ir ih i  Pa I Shngh (5), E m peror  v. Tota v6), E m peror  v . 
Ghulam  M u s ta fa  (T), E m peror  v. B a liva n t  (8), 
Bhaiuani Singh  v. K ing-E m peror  (9). The same v iew  
has been adopted in  the Court of the Judicial Com­
m issioner of Oudh, K ing-E m peror  v. P a r m e s h u r  (10), 
M am anand Singh w  K ing-Em peror  Q,i)  ̂ J a i  Govind v. 
E m peror  (12}. A sim ilar v iew  has been adoi^ted by  
the Chief Court of the Panjab, K in g -E m p ero r  v. 
K a im  K h a n  (13); and also by t i e  Court of the Judicial 
Commissioner of Sind, v. Jfa/iro (M )

(1) (1904) 3 C. L. J. 575. (8) (1904) I. L. R. 27 AH. 293.
(2) (1906) 10 C. W. N. 1027. (9) (19H) 12 All L. J . 1004.
(3) (1914) I. L. E. 42 Calc. 705. (10) (1904) 1 Cr. h. J, 459,
(4) (1909) I. L. R. 87 Gale. 91.
(5) (lgl)8) All. W. N. 154.
(6) (1903) I. L. R. 25 All. 272.
(7) (1904) I. L. R. 26 All. ‘dfl.

(11) (1908) 8 Cr. L. J. 344.
(12) (1912) IS Or. L. J. 760. 

,(13) (1906) Punj. Rec. 18. 
(14) (1908) 10 Cr, L. J. 225.
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Emim'or  v. Karnal  Q), Im perator  v. Allahdino  (2), 
Em peror  v . R a j i  Usman (S), P i r u  A b du l la  y . 
Emperor (Jt), M u h a m m a d  Ihrahim y . E m p ero r  (^). 
We accordingly accept tlie recoiiiiiieiidatioii of tlie 
Sessions Judge, set aside the order of the Magistrate, 
dated the 11th February, 1916, and remand the case to  
him ill order that he may inquire into the titness of 
the sureties offered, upon such evidence as may be 
adduced before him  on behalf of the accused. It may 
be added that, as there are several accused persons 
each of whom has offered two sureties, the fitness of 
each person must be separately determined. A general 
order without investigation of the circum stances of 
each of the sureties is obviously not contenipl-ited  
by the law.

As the question of fitness of each surety w ill be 
determined by the Magistrate after inquiry, it is not 
necessary for us to specify the elem ents to be taken  
into consideration by him ; but w ith  reference to the 
observation in the Police report chat sureties should  
be rejected if they do not show that they have 
sufficieut control over the accused, we may draw the 
attention of the Magistrate to the fact that according 
to the decisions of th is Court, this is uot a valid  
ground for rejection of a surety, K a l u  M irza  v. 
Emperor {%). The same view  has been adopted by 
the Bombay H igh Court in  a recent case \_Jiva N a th a  
V. Emperor  (7)], though a somewhat different v iew  
is  possibly indicated in  Queefi-Empress v. B a h im  
BakJish (8) and Sheikh Z ik r i  v. Kimj-Emperor  (9).

Let the records be returned.
Guse remanded.E. H. M.

(1) (1908) 10 Gr. L. J. 230.
(-2) (1911) 12 Or. L. J. 410.
(3) (1910) 11 Cr. L. J. 497.
(4) (1913) 15 Cr. L. J. 378.

(5) (1914) 16 Cr. L. J, lOO.
(6) (1909) I. L. E. 37 Calc. 91,101.
(7) (1914) 16 Bom. L.
(8) (1898) I. L. R. 20 All. 20G.

(9) (1911) 12 A11.*L. J. 785.


