
Xmrt and parcel of the building and a most important 
part of tiiat bixikling' foi' tbe purpose of tefcting it out dalohanî . 
to gentlemen as a place of residence. Six’fim

W e mnst, tlierefore, set aside the order made by thb 
the leaf lied Judge and direct that this portion of the Sei'ektauy
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building 1)6 not acquired unless tlie whole premises for I n d i a .  

ai'G acquired by the Land Acquisition Collector. The 
costs given against the claimant in the lower Court 
must be rei:unded, if paid, and there will be costs o[ 
tliis hearing in favour o[ the ai:>pellant.

The Ruh  ̂ will be made absolute for the same reasons 
withoiii costs.

a. s. Appeal alloioed.
R}(Ib absolute.
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Before GreareA und Wiilmsle}/ JJ. 2S.

AiiDlTL ALI OHOWDHUliY

V.

EMPEROR/

Seourit i/ to keep the Peace— Conviction under s. 143 of the Penal Code —
Ahsmee nf finding of acts iniiolvmff hreaeh of the putice or erhlmt in- 
tsntioiinf oinmniuinii the sama— LegaUiy of ordhr f>r Heciirliii— Criminal 
Procedure Co le (/Ic^ V of 280S) 108.

To l)rinf? a ca'Se within tlie terms of s. 106 of the Crtmiimi Proeedure 
Code, the Magistrate should exprossly find that tlie acts of the accused 
involved a breach of the peace or were done with the evident intention of 
committing the same, or at all events tiie evidence must be so clear tliat:

*'■' Criminal Revision No. 1159 of 1915, against thr order of H. A. Street.
Sessions Judge of Sylhet. dated Jnly ^8, 1916.



I9l5 without an express finding’, a Biiperior Court is satisfied that such was the
case.

O h o w d i i u r v  ( 1 )  'follow ed.

V. A liiulino- iJiat tlie coininon object of tlie unlawful assembly was by
EAtrEPiOR. iiiearis of criminal force or show thereof to take po-;session of land cultivated 

by a tenant of the rival landlord, and that, but for the direction of the 
latter to the tenants to retire, wdiich was carried out, tliere might have been 
a serious riot, lidd in^ni'ficient to bring  the case within the purview of 
H. lOG of the Code.

T h e  facts of tlie case were as follows. One Afroz 
Bakht Cliowdl.iii.ry, a zemindar in tlie Araiigpiir par- 
gana, piii'cluised in 1312 B.S. the lands of two brotliers, 
Sonai Mia and Moiiai Mia, and settled the in witli 
Syaina Bap. A dispute last year between Af roz and his 
brother, Yar Bakht, on the one side, and a Hindu  
7nirasdct7^ on the other, led to the .toriner being bound 
down, under s. 107 of the Criminal Procedure Code, to 
keep the peace for one year in the sum of Rs. 5,000. 
Tlie prosecution story was that on the 23]'d Marcli 1915 
Shabaz Mia, the son of Sonai, and Abdul Ali Obow- 
dhiiry, the brother-in-law of Monai, went in a large 
body numbering about 200 men , armed with Pithis and 
spears, to take forcible jiossession of the lands of Syama 
Bai .̂ Afroz, on being informed of the fact, directed 
Syama and other tenants cultivating in adjoini.ng 
plots not to resist the party of the accused but to 
retire quietly to the house of one Alphu Morali 
which they did. Afroz also sent a letter to the 
Balagaiij police station relating what had hapi3ened. 
The police held an inyestigation upon the letter and 
sent up 19 persons. Sixteen of them were placed on 
trial before the Additional District Magistrate of 
Sylhet, three having been prevented fi:om appearance 
in Court through illness.- The Magistrate acquitted 
two of the accused and convicted the rest under s. 143 
of the Penal Code, on the 5th July, sentencing them

(1) (1899) I. L. B. 26 Oalc. 576.
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to three inoiitlis’ rigorous imprisonment, and binding
tliem down, under s. 106 of tlie Code, to keep the abuxtl A li
l ^ e a c e  for one year. His findings were as f o l l o w s ■ C h o w d h u r y

I hold it proved tliat on the 23rd March last accused No. 1, Shabaz ‘Rmperor. 
Mia, and No. 2, Abdul Ali Chowdhrry, led a large body of arraed ineii and 
drove out Syaraa Bap from the land he was cultivating as jote.hr under 
Afroz. The common object of the unlawful asseixibly was by raoans of 
criminal force or show of it to take possession of the plot of land cultivated 
by Sj'ama Bap, and all tlie pGrsous proved to have been nismbers of this
unlawful assembly are guilty under s. 143 I. P. 0..........  It remains to he
considered what sentence should be inflicted on the 14 accused. Tiiere can 
be no doubt that, had not Afroz directed Syama Bap and his other tenants 
not to resist the accused but to remain ijuictly in Alphu Morali’s bari, there 
nn'ght have been a serious rioc, as Afroz ii the leading zemindar in Aurang- 
pur and must have many men under his control. Obviously the accused 
tl'.ought tliey had tlieir enemy at their mercy, as, if on account of having 
lieen bound down he decided not to resist, tiiey could do what tliey liked 
in seizing the laud by force ; ŵ hile if he did resist and a riot ensued, 
tliey would get him mulcted of Rs. 5,000.

On appeal, the Sessions Judge ol; Sylhet acquitted 
Shabaz and upheld tlje conviction and sentences of tlie 
rest. He merely found tliat “ no occurrence in the 
way of a tight actually took place.” The accused 
thereupon moved tlie H igh Court and obtained a S a le  
on the ground that the order uiidei's. 106 wasilleg'al.

Mr. llasul Balm Hemendm K. Dass),
for the petitioner. The offence under s. 143 of the 
Penal Code does not involve a breach of the peace, 
and a conviction therennder does not Jastify an order 
under s. 106 o£ the Criminal Procedure Code: Jib Lai  
Gir  V. Jogmohan Gtir (1), Baidya Nath  M aju m dar  
V. Niharan Chimder Gope (2), MaJ N ara in  Roy  v .

Bhagabrit Gliunder N andi { )̂. There must be a con­
viction of an oilence involving a breach of the peace :
Kishore Sirkar  v. Ki7ig-Emperor(i).  The findings 
here are insufficient.

V O L .  X L T I L ]  C A L C U T T A  S E R I E S .  6 7 3
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1915 Tl ip  D e p u l y  Letjcd U^nienibrcuirei' ( M r .  O r r ) ,  Cor

ABi'iurT'\u t*-*® Ci'owii rel’on'cd to Jib Lai  Gir  v. Jogmohan  
Ciio\vi)iiuRv Q-ir (1). Tho iindiiigs show an intibjition to coiiiiDit

Emperor, breacli o£ tlic peace whicli wa.s ftiistmtecl in the 
cire 11 111,stances of the case by the prosecutor’s party 
retiring I’l-om the tlispiited Jaiul.

G r e a v e s  a k d  W a l m s l e y  J J .  The accused in this 
case were convicted under st'ction l lo  of the Indian 
Penal Code and hoiuid down nnder section 106 of the 
Code of Criminal ProcecUire. It lias been urged before 
us tliat tlie order under section 106 of the Crimiiud 
Procedure Code is without jurisdiction as there wa,s 
no finding of any likelihood of a breach of the peace 
being committed or of any evident intention of com­
m itting acts which would involve a breach of the 
lieace. The Appellate Court came to no finding upon 
this point. All tliat is said in the judgment of the 
Appellate' Court is that the appellants formed with  
others an unlawful as.sendily with the common object 
set forth in tlie charge. In the lower Court tlie findiiigs 
are as follows : “ The cominoii object of this unlawful 
assembly was by means of criminal force or sliow of 
ctlminal force to take possession of the plot of land 
cnltivated by Syama Bap.” There is a further finding 
to this effect: “ There can be no doubt that, had 
not Afroz Baklit Cliowdliry directed Syama Bap 
and Ids other tenants not to resist the accused but 
to remain quietly in Alphii Morali’s bari, there 
might have been a serious riot, as Afroz Baklit is, 
according to the evidence on the record, the leading 
zemindar in. iVarangpur and m.ust have many men 
under his control. Obviously the accused persons 
thou gilt that they had their enemy at their mercy, 
as' if on Jiccount of having been boiind down under
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section 107 of the Code of Criminal Procedure he iQir) 
decided not to resist their attacks they could do ûnuf. Ali 
what thev liked in seizin^ the kind bv force, while CuowiMiuitv 

if he did resist tlieir armed attaclv sending a nlniilar EwrEuoR. 
body of men and a riot ejisnecl, tiiey would be able 
to get him mulcted of the amount of Rb. 5.000.”
Various decisions liave been quoted before ns, but it 
seems to us tliat the hiw is succinctly and accurately 
hud down in Jib Lai Cftr v. JogmoJian Gh' (1) where 
it is said that “ being a member of an unlawful 
assembly does not necessarily involve a breacli of tlie 
peace. ' It does. hoAvever, involve an apprehension 
that a breach of the peiice may result. Nor does a 
conviction of an offence under section 143 of being 
a member of an unlawful assembly necessarily amount 
to a conviction of ‘ taking unlawful measures with 
the evident intention of committing' a breach of 
the peace. In order to bring the acts of the accused 
within either of these terms it is necessary that the 
Magistrate should expressly And that the acts of tlie 
person convicted amounted to this, or at all events 
that the evidence is so clear that, without such an 
express finding, a superior Court, such as a Court of 
Revision, should be satisfied that the acts do involve 
a breach of the peace or an evident intention of com­
m itting the same.” W e have already referred to the 
findings in this case and they do not seem to- us to 
sufficiently and clearly show that the acts for which 
the accused were convicted under section 143 neces­
sarily involve a breach of the peace or any evident 
intention of committing the same.

The Rule is, therefore, made absokite, and the order 
under section 106 of the Code of Criminal Procedure 
set aside.

E .H . M. Rule absolute.
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