
For tbese reasons, their Lordships are of opinion 191G
that tlie judgment of the High Court is right and tiiat kriitamoni
this appeal should be dismissed, and their Lordships Dassi

w ill humbly advise H is Majesty accordingly. The lakhan
appellants 'will pay the costs of the appeal.

Appeal dismissed.
Solicitors for the api^ellants: T. L. Wilson  4* Oo.
Solicitors for tlie respondents: Dotvner 4* Johnson.
J .  V. w .
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A P P E L L A T E  CIVIL,

B ’fure Holmicood and Inum JJ.

DALCHAND SINGHI lOKi
V. Jan. 11.

THE SECRETARY OF STATE FOR INDIA.^

La?ul Acquisition— Godoums used as serva?its' residence— House or huikUng 
whether 2>art o f—Accjuisiiio7i o f such godoim alone^ legality o f—Land 
AG(inisition Act  ( I  o f 1S94) ss. 49 (2), 54—Practice—Aiipml.

(Jodowns necessary as renideiice for .servants are part and parcel of a 
building- [within tlie nieauitig of s. 49 (i) of the Lai;d Actjnisitiou Act] 
being a morft important part of tliat buildiiig- for the purpose of letting it 
out to gentlein'ni as a place of reHidenco.

The ac(iuisition o£ such godowus would thus be an acquisition of a part 
of a house contrary to the provisions of the Act.

It has never been doubted that an appeal would lie in the case of such 
an order uader that section.

Hasun Molla v. Tasiruddin (I) distinguished.

A p p e a l  by~Dalchand Singlii, the claimant.

■^Appeal from Original Decree, Fo. 397 of 1915, and Eule No. 929 
oE 1915, agaiiHt the decree of H. P. Duval, Special Land Acquisition 
Judge, 24-Pargaaas, dated Juue 29, 1915.

( 0  (1911) L L. B. 39 Calc. 393.
48



nnii 111 this case the Oalciittu Maiiicipal Corporation luid
D a l o h a n u  moved Govej-umeiit to declare that, for ilie purpose 

î iNGHi Qf improving the junction of Caniiic Street and SLiort
V.

Tt iE Stj'eet, 1 cliltaciv 26 Hqiiare feet of land ooA êred by 
SiioEGTARv Qf ^onie servants’ (iiiarters sliouki be acnuired

OF S tm 'ic  ^ ^

FOB I n d i a ,  out of premises No. 24, Camac Street belonging to 
one Dalcliand Singlii, wlio bad let out the house 
for Bonie years in two flats each with its separate 
kitclien and servants’ quarters. Tlie main house was 
situated ahnost on Sliort Street liaving to the soiit.h 
a tennis lawji facing east and west with a row of 
out-oflices beyond used as stables, etc. Tlie main 
entrance at present was to the north-west from Camac 
Street, the second entrance from Sliort Street liaving  
heen closed by tlie tenants. Tlie proposal was to 
acquire a triangle uts two sides being 11 feet 10 
inches and 12 feet) on the north-west corner of tlie 
compound, taking away tiiereby the whole of one 
and part of a second godown at tlie corner of tlie 
premises. Before the Land Acqusition Collector, 2'lr- 
Parganas, the claimant contended th.it the loss of those 
godowns would affect the full and uniniplaretl use of 
the house a,nd consequently tlie matter ŵ 'as referred 
to the Special Land Acquisition Judge, 24-Parganas. 
At tlie request of the parties tlie Judge visited the 
house and, alth<nigh it was pointed out that new 
servants' quarters could not be erected without taking 
away tiie tennis court, dismissed the claimant's 
reference observing tis follows :—•

‘‘ The hoiiHG is aJready right on Carniic Stfcet and the extra few feet of 
land taken away can make very little difference. Mr. Oollin^^wood (a house 
agent) is not prepared iu his evidence to say that the letting value of the 
house would be pertaauently atSectcd if this secoud godown at the ontruiioe 
is taken away. Admitt.‘dly carriages do not go into tlie compound now. 
The etifcrance tlierefore in Sliort, Street could be equally well used and if a 
wall is built on the Camac Street corner, tliere would be no greater nui­
sance from duHt and noise than there is at present. In this view I must
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bold tliat the full and unimpaired ubo of the houKe, as a lioiiBe, even thoiigli 
tiiB present tenant of the downstairs flat may not like to live there, will not 
be impaired by this gndown being taken away. It may mean that a servant 
who has hitherto lived in the premises would iiave to live outside iu the 
future, but that is not a sufficient reason in my opinion for holding that 
the small part wanted is necessary for the full and unimpaired u.se of the 
house. I therefore dismiss the claimant’s reference with costs.”

Being dissatisfied witli this order tlie claimant 
preferred this appeal to the High Court.

Balm Provas Clumdra M itra  (with, him Bahu  
Jnmiendra N ath  Sarkar  and Babu Vma Chfcran 
Laha),  for the appelhiiit. Under the provisions of 
section 49 of the Land Acquisition Act, I requested 
that the whole property should be acquired and the 
Collector referred tlie question to the Civil Court.

B abu  R a m  Gharan Mitra,  for the respondent. 
I have a preliminary objection. Section 54 of the 
Land Acquisition Act allows an appeal only from an 
award. If there is no determination of value, as here, 
no appeal will l i e : Hasun Molla v. Tassirmiclin  (1). 
The sole question here is whether this nudi’s godown 
is part of the house. See section 25 for meaning of 
“ award” of which there is no definition in this Act. 
Reading section 54 with section 25 I submit that the 
present ai)peal is incompetent.

[ H o lm w o o d  J. We should have to interfere in 
revision on the ground that the Judge has gone quite 
beside the question to be decided, vi .̂, does the land 
form part of the house ?’

B abu  Provas Chandra Mitra,  for the appellant. 
I submit that an appeal does lie. The following  
rulings— Venkataratnam N aidu  v. The Collector of  
Godavari  (2), Nila  B am  v. The Secretary o f  Slate  
fo r  India  (3), K h a ira t i  Lai  v. The Secretary of  
State fo r  India  (4) were all decisions on appeal.

(1) (1911) I. L. R. 39 Calc. 393. (3) (1908) I. L. II. 30 AIL 176.
(2) (1903) I. L. R. 27 Mad. 350. (4) (1889) L L. R. 11 All 378.

DAt.CHAND
yiNCfHl

V.
T h e  

S E Ol t ET A KV  
OF S t a t e  

F OB I n d i a .
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191'j [H olmwood J. In K h a ira t i  Lai  v. The Secretary
Dal^and fo'i'' India  (1), the api^eal was lioard wlierc

SiNGiii they held that the wliole x^roperty aud not a portion 
â E conld be acqnired.'

S e c r e t a r y  j n  N ita  R a m  V .  The Secretartj o f  State fo r  India(2), 
OF S t a t e  .  '

FOR I n d i a , only a small portion of g-arden was taken, not
so in VenJmtaratnam N aidu  v. The Collector of  
Godavari (8) which is on all fours witli the present 
case. K h a ira t i  L a i  v. The Secretary of State fo r
L id ia  (I) is most in my favour. The onus is on 
Government to show this portion is not necessary
for the propei: enjoyment of the house. I submit
that these godowns being the servants’ quarters arc 
X̂ art of tlie house. The Collector before making the 
vaUmtion referred the mattoL- to the Special Judge, 
2I-Parganas, who is the Land Acquisition Judge for 
Calcutta as well.

'H o l m w o o d  J. (to respondent). What have yon 
to say to this ?‘

Babu Rtvn Gharan MUra. Does the ta.king of a 
small piece of land matter ?

'H o lm w o o d  J. One cannot live withoat servants. 
In every otlier country except India servants live 
under the same roof as the master.’

Babu Provas Chandra Mitra.  As it is, tlie pre­
mises has so little servants’ quarters tluit if more be 
taken it wonld become highly inconvenient.

H o lm w o o d  a n d  Im am  JJ. This is an appeal from 
an order of the Sx)ecial Land Acquisition Judge at 
Alipore on a reference made by the Collector under 
section 49 (/) of the I^nd Acquisition Act. It appears 
that tlie owner of the house demanded a reference on 
the point on the ground that the cutting of the corner

6 6 8 INDIAN LAW REPORTS. [VOL. X LIII.

(1) (1889) 1. L. E. 11 All. 378. (2) (1908) L L. R. 30 All. 176.
(3) (1903) L L. 27 Mad. 350.
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of his comi3oand with tlie whole of one and part of a 
second godown iieai’ the gate would be the acquisition  
oE a pait of his house contrary to tlie provisions of tlie 
Act. The learned Collecfcor in malting tlie reference 
drew attention to tlie question of what would be 
reasonably requii'ed for the fall and uninniaired nse 
of the house, but lie very x3roperly made the reference 
ill terms of the section for the determination of tlie 
question whether the land proposed to be acquired 
does or does not form part o£ the house. The learned 
Special Land Acquisition Judge appeal’s to hiive 
entirely ignored this qnestion which is the oi).ly 
question he had to decide and to have based his 
decision on a clause in sact^ion 49 which allows him to 
take into considertition the qnestion whether the land 
proposed to 1)o taken is reasoiia1)ly fequired for the 
lull and unimpaired use of a house, manufactory or 
building. That such a question should be taken into 
consideration where the circumstances allow there 
can be no doubt. But it cannot be held that that 
is the only question, or indeed the main question 
to be decided.

In appeal before us a preliminary objection is 
taken that no appeal lies, and the authority of H a sw i  
Molla V .  Tasi7'u(ldi}i (1) is cited. That is direct 
authority only for the proposition that an order of the 
Sx3ecial Land Acquisition Judge refasiiig to restore 
a claim case by setting aside a decree passed ej} parte  
for default of the claimant, is not an award and does 
not come w ithin section 5i  of the Land Acquisition 
Act, but the learned Judges who decided that case 
pointed out that in every ease the order complained 
of must be considered and the Coart has to gee whether 
that order is an award or any part of an award. An 
order of this nature has been dealt w ith in appeal on 

(1) (19U )I. L. E. 39 Calc.393.

D a l c i i a n p
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several occasions by the Allahabad Court and by the 
Madras Goni't, and it has never been doubted tliat an 
appeal would lie. But asstimlng tliat it did not lie, 
we should certainly have to interfere in this case in 
tlie exercise of our powers of revision which we have 
been asked to exercise by a i)etition upon which a 
Rule lias bee a issued.

We have ali'eady noted tluit the learjied Judge’s 
Jad^inent had altogether missed the point foratljadi- 
catlo ii; and the only point for consideration is 
whether these godowns do or do not form part of the 
ID remises which consist of a gentleman’s liouse and the 
necessary out-buildings attached to it, or wliether 
they are separate pieces o£ land wliich can be taken 
away without detriment to the reasonable require­
ments for the full and unimpaired use of the house. 
In deciding the latter point the learned Ju ige  makes 
use oC a somewliat curious argument. He says that 
because the accommodation for servants is already 
extremely defective it cannot injure the owner to 
make it still more defective. This is an argument to 
which we cannot accede. The fact is that these two 
godowns which the learned Judge calls “ diirwan’s 
godowns” are the only servantn’ house properly speak­
ing in the whole of the premises. The premises have 
heen let in flats a])parently for many years an3. there 
are two kitchens one on each side of the house wliicli 
of course cannot be used as residences for the ser­
vants. Theie is a stable and there is a very small 
liut by the side of the stable wliicli is said to be the 
residence of the sweeper. Where the superior ser­
vants of the two tenants live we are at a loss to 
conceive, unless they live in these durwan’s lodges. 
The .Jndge himself shows that no diirwan is required 
because he says no carriages ever,.enter the compound. 
It seems to us that these two godowus are necessarily



Xmrt and parcel of the building and a most important 
part of tiiat bixikling' foi' tbe purpose of tefcting it out dalohanî . 
to gentlemen as a place of residence. Six’fim

W e mnst, tlierefore, set aside the order made by thb 
the leaf lied Judge and direct that this portion of the Sei'ektauy

® OF S t a t e

building 1)6 not acquired unless tlie whole premises for I n d i a .  

ai'G acquired by the Land Acquisition Collector. The 
costs given against the claimant in the lower Court 
must be rei:unded, if paid, and there will be costs o[ 
tliis hearing in favour o[ the ai:>pellant.

The Ruh  ̂ will be made absolute for the same reasons 
withoiii costs.

a. s. Appeal alloioed.
R}(Ib absolute.
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Before GreareA und Wiilmsle}/ JJ. 2S.

AiiDlTL ALI OHOWDHUliY

V.

EMPEROR/

Seourit i/ to keep the Peace— Conviction under s. 143 of the Penal Code —
Ahsmee nf finding of acts iniiolvmff hreaeh of the putice or erhlmt in- 
tsntioiinf oinmniuinii the sama— LegaUiy of ordhr f>r Heciirliii— Criminal 
Procedure Co le (/Ic^ V of 280S) 108.

To l)rinf? a ca'Se within tlie terms of s. 106 of the Crtmiimi Proeedure 
Code, the Magistrate should exprossly find that tlie acts of the accused 
involved a breach of the peace or were done with the evident intention of 
committing the same, or at all events tiie evidence must be so clear tliat:

*'■' Criminal Revision No. 1159 of 1915, against thr order of H. A. Street.
Sessions Judge of Sylhet. dated Jnly ^8, 1916.


