
VOL. X U U . l  CALCUTTA SERIES. 511

A P P E L L A T E  C IV IL .

Before Mookerjee and Roe JJ.

S H E R J A N  K H A N  ^

V. 13

A L IM U D D I .*

Principal and Agent—Liability of principal for fraudulent condtict of the 
agent— Scope of the agent's or servant's employme^it— Tjnauthorised act^
—Tort—Heope of Agency.

T h e  p rin c ip a l is liab le  to  th ird  perso n s in  a c iv il hiuit fo r  th e  frauds^ 

deceits, concealm enty , m is rep re sen ta tio n s , to r ts ,  n eg lig en ce  and  o th e r m al

feasan ces or m isfeasan ces an d  om issions o f  d u ty  o f  liis a g e n t in th e  

con rse  o f  h is  em p lo y m en t a lth o u g h  th e  p rin c ip a l d id  n o t au th o rise  o r  ju s t ify  

or p a r tic ip a te  in , or, indeed , k n o w  o f  su ch  m isco n d u c t o r even  i f  he forbade 

th e  a c ts  o r d isapproved  o f  th e m . T h e  p rin c ip a l is n o t liab le fo r  th e  to r ts  

or neg ligences o f h is a g e n t in a n y  matter.-! b eyond  the  scope o f th e  ag en cy  

u n less  he has ex p ress ly  au th o rised  th em  to be done, or he liaw su b seq u en tly  

adop ted  th em  fo r  h is o w n  use and  berielit.

M cGowan  v . D her  (1), Hern  v. N ichols  (2 ) , N ationa l Exchange Compann  

V, Dreic  (3), Brochleshy  v. Temperance P .  B . Society P earson  v. Dublin  

Corporation  (5 ), Citizens L i f e  Assuranee Oompariy v . B row n  (6 ), Glasgow  

Corporation  v. L o rim er  (7 ) , Boioles v . Steioart (8 ) , F itz  S im om  v .  Duncan  

^9), Siihjan B ib i  v . Saria tuU a  (10), M orrison  v, Verschoyle  (11), Isw a r  C hinder  

V . Satish Chunder  (12), G opal Chandra  v. Secretary o f  S t a t e { \ ^ \  M otH al  v,

® A ppeal fro m  A ppella te  D ecree, No, 14G8 o f  1913, a g a in s t  th e  decree 

o f  R am esh C handra  Sen, S u b o rd in a te  Ju d g e , B ack erg tm j, d a ted  J a n . 31,

1913 , affirm ing  th e  decree o f  J a d u n a th  M ajum dar, M u n sif o f  B arisal d a ted  

J u n e  2 6 , 1912.

(1 )  (1 8 7 3 ) L .R .  8 Q. B .D . 1 4 1 ,1 4 5 . (7 )  [1 9 1 1 ]  A. 0 .  2 0 9 .

(2 )  (1 7 0 8 ) 1 Salkeld ‘289. (8 ) (1 8 0 3 ) 1 Sch. &  L ef. 209 ,

(3 ) (1 8 8 5 ) 2 M acq. H . L . 103 . (9 ) (1 9 0 8 ) 2 . 1. R 483.

(4 ) [1 8 9 5 ]  A . C. 173. (1 0 ) (1 8 6 9 )  3 B . L. R. 4 1 3 .

(5 ) [1 9 0 7 ] A . G. 851. (11 ) (1 9 0 1 ) 6 C. W . N . 429 .

(6 ) [1 9 0 4 ]  A . 0 . 423. (12 ) (1 9 0 2 ) I .  L . I I .  30  C alc, 2 (7 .

(1 3 ) (1 9 0 9 ) I .  h . R, 36 O a K  647 .



1 9 l 5  CTOvin-iram ( 1 ) ,  B r i t i s h  M . B .  C o . v .  C h a r7 tw o o d  F o r e s t  R y .  G o m iia n y  {2)^

Mno.ha-y v. C o m m e rc ia l B a n k , (3 ) , 8 io ir e  v. F i 'c in c is  (4 ), H o u ld m o r t l i  v.
S h ERJAN ^
Kh vh Grlasgow (5) referred, to.

V. L l o y d  V . G ra a e  ( 6 )  a a d  R i ih m s  v .  G r e a t  F i n g a l l  ( 7 )  fo llow ed .

ALUitJDDi. B u r  w ic k  v. E n g l i s h  J o in t  S t o c k  B a n k  (8 )  and  B u r m a  T r a d in g  C o r 

p o ra t io n  V .  M ir z a  M a h o m e d  A l l y  (9 )  exp lnh ied .

A c t s  o f  fraud  h y  t h e  a g e n t ,  c o m n i i t t e d  in  t h e  c o u r s e  a n d  s c o p e  o f  his  

e n ip lo y m e i i t ,  f o n a  no e x c e p t i o n  t o  t h e  r u le  w l ie r e b y  t i i e  p r in c ip a l  is  held  

l ia ld e  f o r  th e  tori.H o f  h i s  a g e n t  e v e n  t l io u g l i  he d id  n o t  in  f a c t  a u t h o r i s e  the  

.coniraissiori o f  t h e  f r a u d u le n t  A c t .

T h is  ru le  o f liab ility  is based  n p o irg ro u n d s  o f p u b lic  po licy . I t  seems 

m ore reasonab le  th a t  w h ere  one o f  tl ie  tw o  in n o c e n t p e rso n s  m u s t  suffer 

fron:i th e  w ro n g fu l a c t  o f  a th i rd  person  th e  p rin c ip a l w ho has em ployed 

and re ta in ed  a d ish o n est a g e n t  an d  h as  p laced  h im  in a  p o s itio n  o f  t r u s t  and 

confidence shou ld  suffer fo r  h is m isdeed  ra th e r  th a n  a s tra n g e r .

S e c o n d  Ap p e a l  b y  S h e r ja n  K h a n  a n d  a i io th e i’, th e  
d e fe n d a n ts .

This appeal arises out of a decree for damages 
passed against the decree-lioiders for illegal attach
ment and sale of the cattle of the respondent, Alim- 
nddi.

The facts are sliortiy these. Two persons, Sherjan 
Khan and Faizuddin, obtained a decree against four 
bi^others—Jegeriilla, Alim.nddi, Salimiiddi and Azmat- 
ulla. The decree was sought to be executed against 
Azniatnllali alone by the attaclim ent of his moveables. 
Warrant-of atfcachment was ordered to be issued on the 
4th July 1911 and on the 16th of J u ly  1911, accord
ing to the allegation of both the parties, 3 heads of 
cattle were attached by the peon A avinl Kumar Das 
upon the identification of one Tomejuddi, Naib, w ith  
whom the iudgme.iit-debtors had been on terms of 
enm ity and, indeed, and at a tim e w hen the judgment-

(1 )  (1905) I . L. E, 30  B om . 83 , (5 ) (1880, 5 A. 0 .  817 .

(2 ) (1 8 8 7 ) 18 Q. B . D . 714 , 7 1 8 , (6) [1 9 1 2 ]  A . C. 71B.

(3 )  (1 8 7 4 ) L. l i .  5 P. 0. 3 9 4 . (7 )  [1 9 J 6 ]  A. 0. 439 , 465 .

(4 )  (1 8 7 7 ) 3 A. C. 1 0 6 . ' ~ (8 )  (1 8 6 7 ) L. R . 2 E x , 2 5 9  ■

(9 ) (187S ) J L . R , 4. (3al(j. I K i .
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debtors were away from liome. The Judgment-debtorB 
inai 11 tallied that the attached beads of cattle belonged  
to Alimiiddi and were worth Rs. 210. The other party 
contended that the attached heads o£ cattle belonged  
to x4zinatiillah and w^cre old and infirm and were 
sulfering at the time from what is knowji as khura  
and were on that account sold at the low  price of 
Rs. 13 only.

Hence the suit for damages for illegal attachment 
and sale of the cattle of the respondent Alimiickli.

The learned Miinsif held that there was an nhnse 
of process, and passed a decree for damages. On 
appeal by the defendants, the learned Subordinate 
Judge dism issed the ai^peal. Hence this Second 
Appeal.

B o b u  Abinash Ghand'ra Guha,  for the appellants.
IJahu A s i ta r a n m n  Chatterjee, for the respondent.

Qur. adv. viilt.

Mookerjeb J. Tills is an appeal by the defend" 
ants in  an action for recovery of damages for illegal 
attachiiieiit and sale of movable property in execution  
of a decree for money. The facts found by the Courts 
below lie in a narrow compass. Two persons, who 
may be called X and Y, obtained a decree for moiiey  
against four brothers A, B, 0  and D. The decree- 
holders applied for execution against D alone by 
attachment and sale of hts movables. The warrant 
of attachment was issued in due course, but the peon, 
on the identification of P, the agent of the decree- 
holders, attached three heads of cattle w hich belonged 
to B. B protested and tendered the' decretal amount, 
but the peon who was in collusion w ith  P, had the 
cattle sold for, an insignificant sum. It has been 
established that P  acted in  this manner on account 
of ill  feeling which he bore towards the Judgmeiit-

i m
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1915 debtors. The jiidgnient-debfcors claimed, damages from  
the decree-holders on acconnt of illegal attachment 
and sale. The Courts below have concurrently de
creed the suit. It cannot be disputed that the attach
ment was i l le g a l; w hen execution had been taken 
out against D alone, the property of B could not be 
attaclied ; besides, when the judgment-debtors offered 
to satisfy the decretal debt, their property could not 
be law fully sold. It is obvious, consequently, that 
there was illegal attachment and sale of the m ovable 
propei’ty of the plaintiffs. The sole question in  con
troversy is, whether the defendants are liable for tlie 
fraudulent conduct of their agent who, in  collusion  
w ith the peon, has fraudulently brought abont this 
result. The Courts below have answered th is ques
tion in  the affirmative. There can be no doubt that 
both upon principle and authority this v iew  should  
be sustained.

It has not been disputed t h a t  under the law o f  

England, a principal is  liable f o r  the f r a u d  o f  his 
a g e n t  a c t i n g  w ith in  the scope of h is authority, 
whether the f r a u d  is committed f o r  t h e  b e n e f i t  o f  

the princijml or f o r  the b e n e f i t  oE the a g e n t .  This 
is definitively laid down by the House o f  Lords in  
Lloyd  V. Grace (1), w hich overruJes the dicta to the 
contrary by Lord Bowen in  B rit ish  M. B. Co. v. 
Charnwoocl Forest R a i lw a y  Co. (2) and by Lord Davey 
in Rubens  v. Great F m g a l l  (3). But it  has b e e n  

a r g u e d  on behalf o f  t h e  a i 3 p e l l a n t  t h a t  a contrary r u l e  

was enunciated in B a r w ic k  v. English  Join t  Stock  
B a n k  (4) a n d  was adopted by the Judicial Committee 
in B u rm a  Trading Corporation  v . M irza  Mahomed  
A lly  (5). There is no foundation, however, f o r  this

(1) [1912] A. C. 716. (3) [1906] A. 0. i39, 465.
(2) (1887) 18 Q. B. D. 714, 718. (4) (1867) L. R. 2 Ex. 259,

(5) (1878) I. L. R. 4 Calc. 116.
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coniention. In  the first place, as explained by the 
House of Lords in  Lloi/d  v . Grace (1), the decision  
in  Ba7'wick v. E nglish  Joint Slock B a n k  (2) is not 
an authority for the j)reposition that a j^rincipal is 
not liable for the fraud of his agent, unless committed  
for the benefit of the principal. In the second place, 
it  is  extrem ely u n lik ely  that Sir Montague Smith, 
who was a party to the decision in  Bartuick  v. 
English Joint Stock B a n k  (2), should have misunder
stood its effect and m isapplied it in  B u r m a  T r a d 
ing Corporation v. M ir m  Mahomed A l ly  (3), the 
Judgment wherein was |)ronoiinced w ith  his concur
rence by Sir Robert Collier. In the third place, the 
decision of the Judicial Committee was baaed on the 
ground tliat the acts of the alleged agent could not be 
treated as the wrongfal acts of a servant or agent 
committed in the course of his service, for the plain  
reason that at the tim e it was not shown that he was 
a servant or an agent for the purpose of working in  
the forest on behalf of the company or of doing any 
class of acts analogous to those complained of. ConsB' 
quently, no question could arise whether the liability  
of the principal depended on the circumstance whether 
the wrong had been com mitted by the servant for the 
benefit of the master. On the other hand, Sir Robert 
Collier quotes w ith approval the observation of W illes  
J : “ in all these cases it may be said that the master 
had not authorised the act. It is true he has not 
authorised the particular act, but he has put the agent 
in  his place to do that class of acts, and he m ust be 
answerable for the manner in which that agent has 
conducted himself in  doing the business which it was 
the act of his master to place him in .” The true mean
ing and effect of the ruling of W illes J. in BarnjicJc

(1) [1912] A. C. 716. (2) (1867) L. R. 2 Ex. 259.
(3) (1878) I. L. R. 4 Calc. 116.
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V. English Joint Stock B a i ik  (1) wliic]i was approved 
by the Judicial Coiiiniittee in  B o m b a y -B u rm a  Trading  
Corporation M irsa Mahomed A lly  (2), may also be 
asce,rtaiiied from tlie op iin o iio l the Juidicial Gommilitee 
ill two other cases, M ackag  v. Commercial B a n k  (3) 
and Stuire v. Francis  (4), the Judgments w herein were 
delivered by Sir Montagne Smith and Sir Robert 
Collier, respectively. Reference may fnrther be made 
to the decision of the House of Lords in  Houldswortli  
V. City o f  Crlasgo'w Bankis)) where B ariv ickY .  English. 
Joint Stock B ank ,  Ld.  (1), M ackay  v. Commercial  
B a n k  (3) and Swire  v. (4) are exam ined and
explained. Lord Selborne observes that the prijicii^le, 
on w hich those cases were decided was a principle, not 
of the law of torts or of fraud or deceit, bat of the law  
of agency, and. adds : “ the decisions in  all these cases 
proceeded, not on the ground of any imputation, of 
vicarious fraud to the principal, but because, as it was 
w ell put by Mr. Justice W illes in B a r w ic k  v. Joint  
Stock B a n k  (1), w ith respect to the question w hetlier a 
principal is answerable for the act of h is agent io the 
course of his master’s business, uo sensible d istinction  
can be drawn between the case of fraud and the case of 
any other wrong.” J^ord Blackburn is equally e x p lic it: 
“ the substantial point decided was that an innocent 
principal was c iv illy  responsible for the fraud of his 
authorised, agent acting w ith in  liis authority, to tl.ie 
same extent as if it was his own fraud.” To the same 
effect is the exposition bĵ  Story in his classical work 
on Agency (sections 452, 456} where that d istiuguished  
lawyer states ; “ the principal is liable to third persons 
in a civil suit for the frauds, deceits, concealm ents, 
misrepresentations, torts, negligences, and other

a )  (1867) L. R. 2 Ex. 259. (3) (1874) L. R. 5 P. C. 394
(2) (1878) I. L. R. 4 Calc. 116. (4) (1877) L. R. 3 A. C. 106.

(5) (1880) L. R. 5 A. 0. 317.
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M o o k k r j s e
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malfeasances or m isfeasances and om issions of d u t y  o f  I9i5 

M s agent in fclie course of his em ploym ent, a i t l i o n g l i  

th e principal did not authorise or justify  or participate Khait 
in, or, indeed, know o f  such m iscondact or even if he 
forbade the acts or disapproved of them .” The learned  
author a d d s: “ the principal is not liable for the torts 
or negligences of his agent in  any matters beyond the 
scope of the agency, unless he has expressly authorised  
them to be done or he has subsequently adopted t h e m  

i o r  his own use and benefit/' This statem ent of the 
l a w  was accepted by Blackburn J. in  McGowan  v.
D y e r  (1) and had been foreshadowed nearly two 
oenturies earlier w hen H olt OJ. held in  H ern  v.
Nichols  (2), that a merchant was accountable for the 
■deceit o£ his factors, though not crim inaliter, yet 
•civiliter, “ for seeing somebody must be a loser by this 
-deceit, it is more reason that he that em ploys and puts 
a trust and confidence in  the deceiver should be a loser 
than a stranger.” This position is w ell illustrated by 
the decisions in  N a tio n a l  Exchange Qompany  v. Draw  
<3), Brockleshy  v. Temperance P . B, Society (4), Pearson  
V. Dublin Corporation  (5), Citizens' L ife  Assurance Co,
V. B ro w n  (6), Glasgow Corporation  v. Lorim er  (7),
Bowles  V. Stewart(S)  and F itz  S imons  v. Duncan  (9). It 
m ay be observed that the rule as formulated by Story is 
in  accord w ith  a long line of authorities in  the Courts of 
the United States, where an instructive attem pt has 
been repeatedly made to justify  the doctrine on prin
cip le . Thus, in  H iggins  v. WatervUet  (10) Mr. Justice 
A ndrew s observed :—“ E very persou is bound to use due

(1) (1873) L. R. 8 Q. B. 141, 145. (6) [1904] A. C- 423.
(2) (1708) 1 Salkeld 289. (7) [1911] A. 0. 209.
(3) (188.5) 2 Macq., H. L. 103. (8) (1803) 1 Sch and Lef. 209.
(4) [1895] A, G. 173. (9) (1908) 2 I. R. 483.
<5) [1907] A. 0. 351. (10) (1871) 46 N. Y 24 ;

7 Am. Hep. 293.
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care in  tlie condact of iiis business. If the business Is 
committed to an agent or servant, the obligation is not 
changed. The om ission of such care by the latter is  
the omission by the principal, and for injnry result
ing therefrom to others, the principal is Justly held  
liable. If he em ploys incom petent or untrngtworthy  
agents, it is his fa u lt ; and w hether the injury to third  
persons is caused by the negligence or positive m is
feasance of the agent, the maxim respondeat superior  
applies, provided only that the agent was acting at 
the time for the principal and w ith in  the scope of the  
business ” Again, in  Jackson  v. A m erican  Telephone 
Co.(l) Mr. Justice W alker observed:—“ W hoever  
commits a wrong is liable for it, and it is immaterial 
whether it is done by him in  person or by another 
acting by his authority, express or implied. Qui f a c i f  
per a l ium , fa c i t  per se. Upon th is maxim of the law  
is founded the doctrine that the principal is liable for, 
the tort of his agent, and the master for the tort 
of his servant. If the wrongful act is done b y  
express command of the master, or even if he has 
afterwards made it his own by adoption, there is no  
difficulty in applying the r u le ; but it  is other
wise when the liab ility  must proceed only from  
an implied authority. W here the servant does a. 
wrong to a third person, the rule of respo7ideat 
superior  applies, and the master must answer for the 
tort if it was committed in  the course and scope of 
the servant’s em ploym ent and in  furtherance of the 
master’s business.” In Alger  v . Anderson  (2), the  
Court observed that the doctrine broadly stated is 
rested upon the ground “ that the principal having  
held the agent out as having authority and having  
clothed him w ith power to act in  a particular

(1) (1905) 139 N. 0. 347 ; (2) (1897) 78 Fed. 729, 735.
51 S. E, 1017 ; 70 L. R. A. 738.
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matter, as bet^veen tw o innocent persons, slionld  
suffer as having given  occasion for the loss.” ' The 
truth is that this rule of liab ility  is based iijion 
gronnds of public p o lic y ; it seems more reasonable 
that where one of two innocent persons m ust anffei 
from the wrongful act of a third person, the principal 
who has em ployed and retained a dishonest agent and 
has placed him in  a position of trust and confidence 
should suffer for his m isdeeds ratier  than a stranger : 
Philadelphia B a i lw a y  Co. v. Derby  (1), W ash in g ton  
Gas L igh t  Co. v . L an sden  (2), M a cln t ire  y . P r y o r  (3) 
Foster  y. Essex B a n k  (4), Beijnolds v . W it te  (5) 
Andreti'S v. Solomon, (6), M ilburn  y . W ilson  (7).

Eeference may also be m.ade to the decisions in  
Suhjan y . S aria t i i l la  (8), Morrison  v. Verschoyle  (9), 
I s w a r  Ohunder  v. Satish  Chunder  (10), (xopal C handra  
Y .  Secrelar)/ o f  State  (11) and M otila l  v. G ovm dram  (12). 
These cases recognise the doctriiie that acts of fraud 
by the agent, com m itted in the course and scope of his 
em ploym ent, form no exception to the rule w^hereby 
the principal is held liable for the torts of his agent, 
even though he did not in  fact authorise the commis
sion of the fraudulent act. There are, no doubt, dicta  
in  some of these cases, based apparently upon a m is
apprehension of the rule enunciated by W illes J. in  
B a rw ick  y . E nglish  Joint Stock B a n k  (13), and particu
larly of the expression “ for the master^s benefit.” The 
true m eaning and scope of tbe rule, however, has now

(1) (1852) 14 Howard 480.
(2) (1898) 172 U. S. 534.
(3) (1898) 173 U. S. 38.
(4) (1821) 17 Mass. 508 ;

9 Am. Dec. 68.
(5) (1879) 13 S. C. 5 ;

36 A.M. Kep. 678.
(6) (1816? Peter. 0. 0. 360 ;

1 Fed. Gas. 378.

S h e r j a n

K h a n
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1915

(7) (1901) 31 Gan. Sup. Court 481.
(8) (1869) 3 B. L. E. 413.
(9) (1901)6 C. W. N. 429.

(10) (1902) I  L. li. 30 Oalc. 207.
(11) (1909)1. L, R. 36 CalG. 647.
(12) (1905) I. L. R. 30 Bom. 83,87.-
(13) (1867) L. E. 2 Ex. Ob. 259.
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1915 been settled beyond controversy by the decision of. the 
House of Lords in L lo yd  v. Grace  (I). The principle 
expounded there is based, as w e liave seen, on ‘ Justice 
equil'iy and good con scien ce’, and no conceivable 
reason has been suggested, w hy it should be held' 
inapplicable to this country.

The result is that the decree of the Subordinate 
Judge is affirmed, and this ax^peal dism issed w ith  
costs.

R oe J. N egligence and malice, mistake and fraud 
are so closely allied that they are often not to be 
distinguished. It could never be, and never was, a 
good defence to an action upon a tort done by a 
servant or by an agent, to plead that the tort was 
done, not by accident but on purpose.

My learned brother has so fa lly  traced to its  
source and exposed the fallacy that to render the master 
liable, the act of the servant must be for the m aster’s 
benefit, that there remains nothing for me to add. 
The sole test is the scope of the agent’s authority. In  
the case before us, the act done by the agent was 
clearly w ithin the scope of his authority.

I agree that the principal is liable, and that the 
appeal be dismissed with costs.

S. K. B. Appeal dismissed.
(1) [1912] A. C. 716.


