
1915 shares ho kept for a time and subsequently sold them
JamI l ill a rising market. H is pocket received bene-fit, but

«- Ills loss at the date of the breach remained im-.
IVlOOLLA i. 1Dawood attccteci.

S o y s  &  C o .  Tlieir Lordships w ill hum bly advise H is Majesty 
that this appe:il ought to be allowed, and the orders in  
the Original Court and in the Appeal Court discharg­
ed, and judgment entered for the p la in till according to 
his plaiot, and that the respondents ought to pay the 
costs in the Courts below and of this appeal.

A ppea l  allo'wed.
Solicitors for the appellant : Arnold ^ 8o?i> 
Solicitors for the respondents : B ra m a l l  4- White.

J .  V. w .
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A PPEL LA T E Ci¥IL»

Before Mooherjee and Neiohould J„.

1915 ATRABANNESSA B IB I

July 7. V.

SAFATULLAH MIA.*

Benmiidar—Partition—Jaint iminovahle pro '̂isrlij  ̂ m it for partition o f

A heiiamidar canuot niiuntiuii a suit for partition of joint immovable 
property.

Basi Poddar v. Bam Krishna {I), B ah warn v. Ram Sah-ti (2), Sree-. 
nath Nag v. Ghunderiiath Ghose (3), Bhoohmnesmr Boy v. Juggessiiree (4), 
SaGhitanmula v. Balonm {6), Eara Gohinda Saliav. Par no, Chandra Saha

* Appeal from Appellate Decree, No. 2673 of 1912, against tlie decree 
of C. N. Mode’ey, District Judge of Mymensingh, dated March 5, 1912, 
affirming tlie decree of: Beliari Lai Cluitterjeo, Subordinate Judge of 
Myraeusiiigli, dated April 24, 1911.

(1) (189G) 1 C. \V. N. 135. f3) (1872) 17 W. E. 192.
(2) (1905),8 0. L. J. 305. (4) (1874) 22 W. R. 413.

(5),(1897) I. L. R.24 Calc. 614.



(1), AWcjdn Bihi v. Earnbamn (2), Kirtlbas v. Gopal Jhi (3), Meheroojussa I9 l6
V. Hur Churn Fuseehm v. Omdali Kalhj Prosonno x. Dinonatli 
(6), Ta?naoo?iissa V. Woojjidmo7iee (1), Hari Gobhid Adkihari v. Al'hoy nessa Biui 
iT?mar (8), Jssur Chandra v. Go2)al Chandra i9 \  Baroda w Dino Bandhu i\
{10), Mohejidra Nath MooJcerjee v. Kali Proshad Johuri (II), Kutkapenmal SAF.gULLAH 
w Seeretar}/ o f State (12). Venkaiachala v. Stihramatiia hagdur.
Balm nU Ji\ Rave'll v. ifa^arfs/!(15), Na7td Khhore Lall v. Ahmed J ia ( l6 ) .
Yad.^Mam y. Tlnirao Shigh [M), Donzelle v. Kedarnath (\?>), Kedarnath 
V. Donzelle{\^\ Indiirluttee v. Mahhooh{2^)), Jaipiarahi v. Kadamhiiii {'2\)^
Purnia v. Turah (22), Bogar v. Karam Singh (23), BaniriukVm v. Mahomed 
(2i), Ram b'hurusee v. Bissesser (25), Siia Nath y, Nohin ChumUr (2()).
Gvpi Nath V. Bhugn'at Pershad (27) and Bkola Per shad v. Ram Lall (28) 
i-eferreii to.

Se c o n d  A p p e a l  b y  A tm b a im e s s a  B ib i ,  t h e  p la in t i f f .
Tills second api^eal arises onfc of a suit for imrtitiou.

The facts are shortly these. Monza Dhiibria was lakld-  
r a j  property of the principal defendants and the pro 
fo7vnd  defendant No. 23. A portion of this inoiiza 
(which is in  dispute) was w^ashed away by the river 
Jnmna but afterwards was re-formed. After the re-for­
mation a dispute arose between the owners and a case, 
under section U5 of the Criminal Procedure Code, was 
instituted and the re-formed land was attached under- 
section 146 of the Code on the 18fch of Ju ly  J889. In

(1) (1909) 11 C. L. J. 47. (15) (1897) I. L. I t  22 Bom. 672.
(2) (1910) 12 0. L. J. 357. {16) (18U5) I. L. IL IR All. 69.
(3) (1913) 19 0. h. J. 193. (17) (1899) I. L. li. 21 All, 380.
(4) (1868) 10 W. K. 220. (18) (1871) 7 B, L. R. 720 ^
(5) (1868) 11 B. L. li. 60 note. 1(5 W. R. 186.
(6) (1873) 1 B. L. E. 56, 64. (19) (1873) 20 W, 11. 352.
(7) (1873) 20 W. B. 72. • (20) (1875) 24 W. B. 44, .
(8) (1889) I. L .l l .  16 Calc. 364. (21) (1871) 7 B, L. R. 723 note.
(9) (1897) L L. E. 26 Calc. 98. (22) (1865) 3 Wyman’s Bep,

(10; (1898) I. L.'B. 25 OaJc. 874. (23) (j 907) 2 P. W, B- 26.
(11) (1902) I. L. B. 30 Calc. 265. (24) ri908) 12 C. W, N. 409.
(12) (1906) I. L. B. 30 Mad, 245. / (25) (1872) 18 W* K, 454.
(13) (1910)8 Mad. Law Times 377. (26) (1879)5 CV L. i i  102.
tl4 )  (1897) L L. B. 22 Bora. 820. (27) (1884) L L. B. 30 (jalc. *197.

(28) (1896) L  L. B. 24 Gale. 34.
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1915 1901 two title suits were brought b y  some of the
A t r a b a n - owners in respect of the land in  dispute: one in  

NBssA B ib i Subordinate Judge’s Court and another in  the M unsifs
y.

S a f a t i t l l a h  Court. The latter, was subsequently transferred to tlie 
Court of the Subordinate Judge and both the suits 
were tried together in tiiat Court. The parties, how­
ever, compromised both the suits and filed a suleh- 
7iamah  defining their respective shares. On the 23rd 
of March 1904, the su its were decreed in  terms of that 
sulehnamah  and the land was released from attach­
ment, During the tim e that the land was under 
attachment it was let out in  i j a r a  by the Government 
to a certain person for a certain period. In tlie suleh- 
nainali  referred to the share of the %>ro forrnd  defend­
ant Ko. 25 was determ ined to be M gundas 1 kag. 
The defendant No. 23 conveyed this share of his to 
the plaintiff by a registered kabala  dated l̂ he 30th 
April 1906. Subsequently Golam Sabdar Kazi (prede­
cessor of the defendants Nos. 11 to 20) brought a suit 
for partition of the land in  dispute in  w hich  the 
plaintiff was not made a party and obtained a decree. 
The plaintiff, therefore, brought this su it for jDartition 
of lanll in dispute alleging that the land was her /oife 
land of which she had been in  i^ossession i i i jo te  rights 
from the lime of the i jara .  The defendants Nos. 6, 
7, 11, 12, 13, 18, 19, 20 and 21 contested the suit. 
Other defendants did not appear, though duly  sum­
moned.

The main contentions of the defendants were that 
the kabala  relied upon by the plaintiff was a mere 
benami  one; that the plaintiff had no j o t e  right and 
that the plaintiff was bound by the decree in  the 
partition suit No. 77 of 1907.

The Subordinate Judge dism issed the suit w ith  
costs.

The plaintiff, thereupon, appealed to the D istrict
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Judge who dism issed tlie appeal wifcii costs. Hence
tills Becond appeal. Atbabajt-

NESSA B i BI
Bahii Earn Qhandra Majiimilar ixwdiBahii Dhiren-  ̂ v. 

clra L a l l  K h a s ta g h \  for the appellant.
Bahu Divarka iVath O hakravar t i  ami M. Nur-  

iidclin Ahmed,  for the respondents. 
Ctir. adv. vult .

M o o k e k je e  a n d  N e w b o u l d  JJ. a  question of law  
of first impression has been raised i n th is ai)peal which  
has been preferred b}̂  the plaintiff in  a suit for parti­
tion of joint immoYable property. On the 30th April 
1906, the phiintiff took a conveyance in  respect of a 
share of the disputed land from her brother. On the 
28th September, 1909, the plaintiff instituted this suit 
for partition and joined her vendor as pro  fo r m d  
defendant. The contesting defendants resisted the 
claim on the ground, amongst others, that the sale was 
a fictitious transaction and that the jilaintiff as the 
nominal owner was not entitled to maintain the suit.
The Courts below have concurrently found upon the 
facts in  favour of the defendants and have dismissed  
the suit. The question thus arises, whether a hena- 
m id a r  QM\ m aintain a suit for partition of Joint im ­
movable x3roperty.

On-behalf of the axDpellant, reference has been made 
to the cases of Basi  Poddar  v R a m  K r ish n a  (1) and 
B ah u ra m  v. B a m  Sahai  (2) where the right of a 
heyiamidar to apx>ly for reversal of an execution sale 
of land under section 310A oE the Code of 1882 was 
sustained, as also to the decisions in  Sreenath  N a g  v.
Chandra N a th  (3j, Bhoobunnessur y . Juggessuree  (4)̂  
Sachitananda Y.  B a lo ra m  (5), H aragobinda Y,  P u r n a

(1) (1896) 1 G. W. N. 135. (3) (1872) 17 W. R. 191
(2) 8 a  L. J. 305. (4) (1874) 22 W. R. 413.

(5) (1897)1 L. R. 24 Calc. 644
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1915 Ohanclra (1), Alijcm v. R am h aran  (2) and K ir t ih a s  v.
AtuabaN' Jiii  (3), where the righfc of a noiiiinai mortgagee

NKssA Bih to enforce the security was recognised. On behalf 
Safatullah of i-espondents, on the other hand, reliance has 

heen phiced npon the docti*ine now well settled in 
this Oonrt that a henamidar  is not coniiJetent to main­
tain a suit for possession of immovable p rop erty: 
Meheroonissa v. Ilior Churn  (-1), Fuzeelim  v. Omdali
(o), K a l ly  Proao7i}io v: jyinonath  (6), Tamaoormissa  
Y. W oojjidm oneen),  H a r i  OohindY. Akhoij Issur  
Chandra  y. Gop'd Chandra  (9). B a ro d a  y .  Dmo 
Bcmdhu  (10), Mohendra N a th  v. K a l i  P rosh ad  (11). 
This doctrine in accord w ith  the pronouncement 
of the Madras H igh  Court in K utJ iaperum al  v. Secre­
ta ry  o f  (1.2); though possibly a discordant note 
is sounded in  the still later case of Venkatachala  v. 
Subramania(\S),  w hile a contrary v iew  has been adopt­
ed in  Bombay [Dagdii  v. B a lva n t  (H), E a v j i  v. Maha-
dev (lb)] and in Abahabad [N a i id  Kishore  v. A h m a d  
A ta  (16j Y a d  Uam  y . Urnrao Slnqh  (17)]. These cases 
indicate that a distinction  has been recogiii^^ed in this 
Court between suits for laud and su its for money 
claims, in  the determ ination of the question of the 
competence of a benamidar  to m aintain a su it; xn 
the former class ol: cases, the right has been d en ied ; 
in  the latter cUihs of cases the right has been sus­
tained, The subsfcaiitiaL question in  controversy is> 
w ithin which of these chisses, does a su it for partition

(ly (1909) n  o. L. J. 47. (9) (1897) I. L. R, 25 Calc. 98.
■ (2) (1910) 12 0. L. J. 357. (10) (1898) I. L. E. 25 Calc. 874.

(3) (1913) 19 0 . L. J. 193 (11) (1902) I. L, K. 30 Calc. 265.
(4) (18f^8) 10 W. R. 220. (12) (1906) I. L. R. 30 Mad. 245.
(5) (1868) 11 B. L. B. CO note, (13) (1910) 8 M ad. Law Times 377. ^
(6) (1873) 11 B, L. H. 56, 64. (14) (1897) I. L. R. 22 Bom. 820.
(7) (1878) 20 W. R. 72. (15) (1897) I. L. R., 22' Bom. 672.
(8) (1889) I. L. R. 16 Calc. 364. (l6) (1896) L L. R. 18 AH. 69,

(17) (1899) 1. L. R. 21 All. 380,
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of land ,fall. In oiir opinion, a suit for im rtition of 
immoveable property should, for our present purpose, atr, b̂an- 
be included in  the same category as a suit for j ^ o s s e s -  n e s s a  B ibi 

sion oi land. The object of a suit for partition is tô  S a k a t u l l a h  

alter the foroi of enjoym ent of joint property by thej 
co-owners; or, as baa sometimeB been said, partition^
RigiiifieH the surrender of a portion of a joint right: 
in exchange for a sim ilar right from the co-sharer.;
Partition is thus the d ivision  made between several 
persons, of joint lands which belong to them  as co­
proprietors, so that each becomes the sole OAvner ot; 
the part w hich is allotted to h im ; the essence of 
partition is that the property is transformed into 
estates in  severalty and one of such estates is assigned  
to each of the former occupants for h is sole use and 
as his sole property. No intellig ib le principle has 
been suggested whereby an analogy can be established  
between the process thus described and the enforce­
ment of a m oney claim, even when such claim is 
associated witJi land, as in the case of a henami  mort­
gage or of a benaml  lease, though it may be observed 
that even as regards \em&^ {Donzelle v. KedciTnathil),  
K ed arn a th  v. Don^elle (2), Ind  rhuttee  v. Mahhooh{?)), 
Joynaraifan  v. Kadumhini(4:), P u rn ia  v. Torah (t)),
Bogar  v. K a r a m  (6)], as also as regards mort­
gages {A l i jan  V . E am haran  (7), B asirudd in  v.
Mahomed  there is apparently some divergeiice 
of judicial opinion. W e accordingly hold that the 
plaintiff as henamidar  is not entitled to maintain a 
suit for partition of the joint property in dispute.

It has finally been argued on the authority of the 
decision in R a m  Bhurosee v. Bissesser (9), that tJie

(1 )  (1 8 7 1 ) 7 B. L . R . 720 (5 ) (1 8 6 5 ) 3 W ymaB^s R ep. 14.
16 W . R. 186. (6 ) (1 9 0 7 ) 2 P . W . B. 26 .

(2 )  (1 8 7 3 ) 20 W . R . 352 . (7 )  (1 9 1 0 ) 12 C. L. J .  367.
(3 )”(1 8 7 6 ) 24 W . R. 44. (8 ) (1 9 0 8 ) 12 G. W , N. 409.
(4) (1 8 7 1 ) 7 B . h .  R . 723  n o te . (9 ) (1 8 7 2 ) 18 W . R . 4 5 4 .
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11)15 defendants should not have been allow ed to object 
A-iwAbi- that the plaintiif was not the real owner. There is 
NKssA B ib i  foundation for th is contention. The defendants 

SAFATULI.AH allege that the vendor of the plaintiff was a party to a 
M i a . prior partition su it instituted  in 1907 and that the 

present suit had been instituted  at h is instance and 
on his behalf by his henainidar  w ith a v iew  to enable 
him to escape from, the effects of the decree in  the 
earlier litigation . This, if established, is a complete 
answer to the suit as framed, and tlie defendants were 
undoubtedly com petent to urge this defence as they  
have successfully done. This also m eets another 
objection taken by the defendants, nam ely, that the 
proper procedure was not to dism iss tbe suit but to 
direct that the beneficial owner be made a joint 
plaintiff—a course commended in S lta  N a t h  v. Nohin 
Ghunder{l) ,  Gopi N a th  v. B h u g w a t  Per  shad  (2), 
K a l l y  Prosonno v. Dinonath  (3), Bhola Per sh ad  v. 
R a m  L all  (4). In  the present case, the procedure uow  
suggested cannot possibly be adopted. In  the first 
place, the vendor of the plaintiff cannot be Joined as a 
co-plaintiff w ithout his consent. In the second place, 
if he was so joined, it would be of no avail, as the 
relief claimed must be refused on the ground that the 
suit is barred by the decree in  the prior partition suit.

As a last resort, the plaintiff: has relied upon her 
jote right, but we are of opinion that the D istrict 
Judge  has very properly left the m atter open for 
adjudication in a separate suit appropriately framed 
in  that behalf.

The result is, that the decree of the D istrict Judge 
is affirmed and this appeal dism issed w ith  costs.

s. K. B. A ppea l  dismissed.
(1 ) (1 8 7 9 )  5 C. L. E . 102. (3 ) (1 8 7 3 ) 11 B. L. R . 56.

(2 ) (1 8 8 4 ) I .  L . \ l. 10  C alc 697 . (4 )  (1 8 9 6 ) I . L . E . 24  C alc. 34.

510 INDIAN LAW  REPORTS. [YOL. X L III. '


