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For substituted service of BmninoTis to be effective, it is essential tiiat 
the reciuiremeuts of the rules of the Code should be ^trietly observed,

Knowledi^e of the iiiHtitution of the Huit, derived by the defendavjt 
alitu ide  is not sufficier.t ii; tlie ubseuce of proper service of tlie suuimous.

Whore the serving officer on three .separate ooca'iions went to the 
iilaee of business of tlie defendant’s firm, under tlie erroueons belief that 
it was Ids ordinary place of residence, and asked for the defendant and, 
on not finding him, posted a copy of the writ of summons on the outer 
door of the premises ;—

Held, that this was not Huflicient service. Proper enq uiries and real 
and substantial effort should be made to lind out when and where the 
defendant is likely to be found.

Cohen v. Nursing Dass Auddy (1) followed.

A p p e a l  b y  the defendant Kassim Ebraliim Saleji 
from tlie order of I m a m  J .

Tliis was an appeal from an order refusing to set 
aside an err. decree.

On the 18th Jrtiy 1914, a suit was instituted by 
Johixrmiill Khemka against the defendant for the 
specific performance of an agreement for the sale of 
the premises No. 98, Harrison Road, in Calcutta. The
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clefenclajit did not enter appearance and tlie matter 
came on as an undefended cause. In the afFidavit of 
serYice of summoDS sworn by Bitaram, a gomasta of 
the plahitilf, and Ishak tlie Sheriff’s peon, it  was 
deposed that Sitaram knew  the defendant and the house 
and premises No. I, Amratollah Street in  Calcutta, 
“ where the defendant ordinarily lives and resides,” 
and that on tlie 1st, 3rd and 4th A ugust 1914 the 
respondents w ent to the premises for the purpose of 
serving the w rit of summons, and called aloud the 
defendant’s name, but did not And the defendant or 
any agent empowered to accept service, or any adult 
male member of his fam ily and thereuj^on, on tlie 4th 
August, a copy of the w rit together w ith  a Bensali 
translation thereof was affixed to the outer door of the 
premises. On the 9th December an ex p ar te  decree 
was passed against the defendant.

On the 17th February 1915, the defendant filed a 
petition praying for an oj-der that the ex par ie  decree 
should he set aside and the suit restored on tlie ground 
that the writ of summons had not been served on 
him . The defendant alleged that he came to know  of 
the decree, only on receipt of a letter from the 
i f fs  attorney, dated the 22nd January 1915. The 
defendant further deposed that he never resided at 
No. 1, AmratoUa Lane, and that the premises were the 
place of business of the firm of Ebraliim Soleman 
Saleji and Oo,, of which firm he was a partner.

The defendant’s petition was supported by the 
afM avit of a du r iva n  em ployed on the premises who 
denied that any one called out the defendant’s name at 
the premises on the 1st, 3rd or 4th August 1914.

In his affidavit, in  reply, the plaintllE alleged that on 
the 27th July 1914 h is attorney wrote and sent a letter 
to the defendant’s attorney intim ating the institution  
of the suit and enquiring whether the latter would
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accept service on belaalf of the defendant, and that no 
reply was received thereto. In  a further affidavit, 
Isliak deposed that on each of the three days that he 
wont to the premises he enquired of the diiriuan at the 
gate (\Yhose name he did not know) wliether the defend­
ant was inside the house and ŵ as informed that the 
defendant was not p resen t; he thereupon entered the 
office room and made the same enquiry of a Mahom- 
edan gentleman (whose name he did not know) and 
on receiving a simihii* reply, he called out the name of 
the defendant aloud. On the 3rd day Ishak afiixed 
the writ of sammons in  the presence of the d u r w a n .

On the Brd March 1915, I m a m  J. dism issed tlie 
api)lication, observing as foiiow^s :—

“ This; n.ppIicatiou is for setting aside an ex parte decree passed in 
a suit tliat was undefended. The defendant in liis sworn petition has 
stated that tiie service of snminons on liim had not been effected and in 
consequence o£ the deficiency of service In could not be present at tlie trial 
of the suit. Tlie affidavits o£ Sitaram a servant of the plaintiff, ind t!i> 
bailiff are ponitive in their statements that the sammons liad been taken by 
the bailiff in the company of the plaintiffs servant to premises No. 1,

. Aniratolla Street, where tlie defendant carries on his basiuess and on the 
defendant not being found iu spite of search made on three consecutive days 
service was effected by affixing the summons at the outer door of the house. 
I t appears that soon after the institution of the suit the plaintiff’s attorney 
Babu Debi Prosad Kliaitan communicated the fact of the institution of th(i 
suit to Mr. J, 0. Diitt the attorney on behalf of the defendant in the present 
matter enquiring of him if he would accept service of summons on behalf of 
the defendant who had been bis client in the matter out of wdiich the suit had 
arisen. To that letter Babu Dabi Prosad Kliaitan received no reply, but it 
has been ackuowledg'ed by the assistant of Mr. J. C. Butt that the letter was 
received and copy of it was forwarded to the defendant. In the petition 
no reference to the receipt of the letter has been made and no admission 
as to the knowledge of the defendant concerning the institution of the 
suit has been made. The petition merely refers to the fact of the passing 
of the decree and reading it carefully one comes to the conclusion that all 
reference to any ktjowiedge conceriiiiig the institution of the suit baa been 
advisedly avoided. Oa behalf of the petitioner only one ground for setting 
aside this e.c jmrte decree ban been urged and that is that the summons had
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I91r) not been duly sewed. The question resoh’-os itself into one consideration 
only namely wlietlier the snnunona had l)een served or not, and for tliis the 
affidavits of Sitarara and Ishak oonie to furnish a suflicicnt answer. I see 
no reason to disbelieve the statement these two persons have made in their 
affidavits ; in fact there is every indication of their truthfulness. The 
application is dismissed with coats.”

From this order the defendant api^ealed.

M r. B. C. Mitte?^ (w ith him Mr. S. C. Roy),  for the 
appellant.

M r. H. D. Bose (w ith him  M r. K .  P .  K haitan),  for 
the respondent.

Mr. Bose took, the prelim inary objection that the 
appeal did not lie. H e contended that the H igh Court 
in  its appellate jurisdiction can entertain an appeal 
from the Original Side on ly  by virtne of section. 15 of 
the Letters Patent, and not under powers conferred by 
the Civil Procedure Code. An order refusing to set 
aside an ex parte  decree was not a Judgment w ith in  
section 15 of the Letters Patent. Order X II, r. 1 apx^lies 
on ly  to aj3peals to the H igh Court from M ofussil 
Courts: R u r r l s h  Ghuncler Ghoiudhry v. K a l isu n d a r i  
Debi (1), Toolsee Money D  issee v. Stulevi Dassee (2), 
The Justice o f  the Peace f o r  Galcutta  v. The Oriental  
Gas Go. (3).

[Their Lordships not being prepared to admit 
the preliminary objection, it was not j)ressed further.]

M r. B. 0. M itter .  The learned Jndge was in  error 
and should have set aside the ex p a r te  decree under 
Order IX, rule IB of the Code on the ground that the 
summons was not duly served. The requirem ents of 
Order V, rule 17 were not satisfied for service to be 
affected by substituted service: Gohen v. N u rs ing  
Dass A i id dy  (4). Knowledge of the in stitu tion  of the

(1) (1 8 8 2 ) I. L. R . 9 Oalc. 482 . (3 ) (1872) 8 B. L . R. 4 3 3 .

(2) (1899) I .  L. R. 26  C alc. 361. (4 )  (1 8 9 2 ) I .  L . E . 19 G ale. 201 .
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suit derived by the defendant a lm nde  did not dis­
pense w itli tlie necessity of proper service.

M r. Bose. The usual practice was followed in 
attem pting to secve the defendant x3ersoiially, and on 
failing to find him substituted service was resorted to. 
The requirements of the Code have been substantially  
fulfilled. Under rule 17 of Order Y of the new  Code, 
substituted service can be effected equally w ell at tiie 
defendant’s place of business as at his residence, The 
defendant was w ell aware of the institution of the 
suit before the decree was passed.
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Sanderson  C.J. This appeal is from an order 
made by Mr. Justice Hassan Imam on the ord of March

4/

in this year, in  w liich  he refused to set aside a decree 
for specific performance of an agreement between the 
plaintiff and defendant. The decree was made on the 
-9th of December 1914, and it was made the
defendant not being present or taking any part in the 
proceedings. Then in consequence of a letter which  
was dated the 22nd January 1915, and w ritten  by the 
plaintiffs solicitor to the defendant, an application  
was made to Mr. Justice Imam to set aside the decree 
on the ground that the writ of summons had not been 
served upon the defendant. The learned Judge refused 
to set aside the decree and this is an appeal from his 
judgment.

Now, the service was supported in  the first instance 
upon an affidavit in the usual form w hich is to be 
found at page 15 of the ]3aper book, in which one 
Sitaram who was employed by the plaintiff and 
another, Ishak, who was in the empio}^ of the Sheriff 
of Calcutta, swore that they had been to the defendant’s 
house where he ordinarily lived and resided on the 1st, 
3rd and 4th day of August, that they could not find 
him th ere; that they could not see any adult male



1915 nienibef of his fam ily, tliat they had called out his 
name in  the usual way but got no rcvspoiise and that 

Ebraiiim thereupon tlie w rit had been posted upon the pfom ises, 
and it wa« upon that affidavit ol; service that tlie

JoiTiJEMULL leanied Judge of tbe Court of fii'.st instance proceeded 
K h e m k a . 1 .  t

----- to give J]is decree.
yANDEBSQN Now. It tiim s out tliat the defendant did not reside 

at tlie preniise.s, which are mentioned in the affidavits 
]uuiie]y, No. 1, AmratoUa Lane, in Calcutta. W hat 
took place was that these two men, whose names I 
have already m entioued, one in  the em ploy of the 
phiintiii and the otlier in. the employ of the Sheriff of 
Calcutta, went to the place where the defendant carried 
on business w itli his partner, and tried to find him  
there on the days in question, that the bailiff w ent into 
the business premises and saw somebody seated on a 
chair on each occasioa, who told him that the defend­
ant was not at that time at the place, and that then 
having cried aloud his name three times he posted 
the writ of summons upon the premises. The question  
is  whether that is sufficient service. I may say at once 
that in  one sense I regret that we have to allow this 
appeal because I have not much doubt in  m}  ̂ mind, 
speaking for m yself, that the institution of these pro­
ceedings did come to the knowledge ol; the defendant, 
and I do not think that the defendant has any merits 
in th is application. But that is not the question. If 
I were to decide that what v^as done in thi.s case was 
sufficient service of the writ, it m ight be taken as a 
precedent on other occasions. Inasmuch as I do not 
consider that what was done in this case was sufficient 
service, it would not be right for us to say that it was 
sufficient service, because we are strongly of opinion  
that the defendant knew of the issue of the writ. In 
my judgment, where it is a question of substituted  
service, and the defendant has not been served x^ersoii-
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ally, it is most essential that tlie requirements of the 
rules slionld be strictly  observed in  all revq])ecfcs. Kassim
- Kow, the rules which are material to this matter 

have already been referred to and I only intend to 
refer to them quite shortly. The first is Order V, r. 12

IvH EM K A .'
which says, “ wherever it is practicable, service shall ---- -
be made on the defendant in  perso]i, unless he has an 
agent empowered to accept service, in which case 
service on such agent shall be sulticient.” Now, in this 
case there is no doubt that service upon the defend­
ant was not made personally, nor was it made upon 
an agent empowered to accept service. It is quite 
true that a letter was written by the p laintiffs  
attorney to a gentlem an who was acting in respect of 
the dispute about these premises on behalf of the 
defendant, but that does not empower him. to accept 
service, and unless he has authority from his client to 
accept service and does accept service, the mere fact 
that p laintitl’s attorney writes to the defendants’ 
attornej" saying, “ W ill you accept service,” and lie 
receives no rep]3̂  in my opinion, is not sufficient. 
Therefore, it does not come w ithin  r. 12.

The next rule which is really material is Order V, 
r. 17. That has already been read by Mr. Bose, but I 
w ill read it  again in jmrt for the purpose of making 
my Judgment' intelligib le. It says “ . . .  .
W here the serving officer, after using a l l ' due and 
reasonable diligence, cannot find the defendant, and 
there is no agent empowered to accept service of the 
summons on liis behalf, nor any other person on whom  
service can be made, the serving officer shall affix a 
copy of the summons on the outer door or some other 
conspicuous part of the house in which the defendant 
ordinarily resides or carries on business or x^ersonally 
works for gain and shall then return the original to 
the Court . . . . . . Now, the question in

VOL. X L IIl.] CALCUTTA SERIES. 453
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this case is w lietlier the facts as set out in two or three 
affidavits w hich have been referred to by Mr. Bose, 
sliovv̂  that the serving officer used all due and reason­
able diligence. In m y opinion, it w onld be dangerous 
for tilts Court to hold that the facts set out there show  
that all due and reasonable diligence was used. One 
must i-emeniberthat the first affidavit represented that 
the serving officer had gone to the defendant’s dw elling  
house and tried to find him on three separate occasions, 
tliat he could not find him or any adult male member 
of the family and that he then proceeded to call out, 
outside the house, the name of the defendant and then 
posted a copy of the w rit upon the premises of the 
defendant. This is one thiug. But it turns out that a 
very different matter occurred. The serving officer 
w ent to the defendant’s place of business, where he 
carries on business w ith  his i^artner. There is no 
m ention in the affidavit that the defeudant resides 
there. In fact the defendant swears that he does not 
ordinarily reside there and, I am not prepared to hold 
that merely going to a man’s place of business on three 
separate days,—a i)lace of business, where he carries 
on business w ith  other partners and where he m ay or 
may not be on these particular days or at the particu­
lar time of the day—and merely asking for him  and 
then when he does not find him, posting a cox^y of the 
writ on the outer door of the prem ises is sufficient 
service. I may adopt the very excellen t common 
sense rule laid down by one of my predecessors, Chief 
Justice Sir Comer Petheram. It is th is : he says, “ It is 
true that you may go to a man’s house and not find him, 
but that is not attem pting to find him . You should go 
to his house, make enquiries mid if necessary follow  
him. You should make enquiries, to find out w hen he 
is  likely  to be at home and go to the house at a time 
w hen he can be found. Before service like th is can be
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effected it must be sliowii tliat proper efforts liaye 
been made to find out wlieii and where the defendant 
is likely  to be found—not as seems to be done in this 
country to go to his house in  a perfunctory way. ” 
I lay stress upon the words perfunctory way : 
Cohen v. Ntirsing Dass Atidcly (1). Now those are the 
words used by Chief Justice Si i* Comer Petheram when  
lie was dealing w ith a case where service was attempt­
ed to be made on a man at his dw elling house. I 
think that remark w ill apply ci fo r t io r i  to this case 
where service was effected in a perfunctory manner 
by going to a man’s place of business where he carries 
on business with a partner and where lie maj" be or 
may not be on those days. As has been said, it is a very 
good rule to follow  that jU'oper enquiries and real and 
substantial effort not in a perfunctory way should be 
made to find out w hen and where the defendant is 
likely  to be found.

Under these circumstances I th ink that although, 
as I have said before, I have no sym pathy w ith the 
defendant, but liaving regard to the fact that if we 
allowed this service to pass we m ight be ai)proving 
som ething w hich would be taken as a precedent which 
in m y ox)inion should not be taken as a precedent, 
I think that the appeal should be allowed and we w ill 
hear Mr. M itter on the question of costs.

(After discussion.) W e think that the proper order 
ill this case is that the appeal w ill be allowed upon the 
undertaking by Mr. Mitter that no further service of 
the w rit w ill be necessary. The suit w ill of course be 
restored.

The costs of the application before Mr, Justice 
Imam to set aside the decree w ill be costs in the cause 
and each x^arty w ill bear the costs of th is ai3peal;
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1915 a ii3  ̂ c o s ts  a  a lr e a d y  p a id  b y  t1ie a p p e l la n t  w i l l  b e  
r e fu n d e d .

E bkahim

WOODROFFE J. I agree that t l ie  appeal slioiild ba 
joHurnujLL decreed. As there is no qiie.Htioii in  this case that the 

K h r m k a .  respondent di.d not go to the house of residence, it  can­
not be said tliat all due and reasonable diligence was 
nsed to find the defendant. The fact that the plaintiff 
w ent to the house where sam m ons was posted under 
the im pression that it was tlie defendant’s place of 
residence w liich it was not, indicates an intent and 
knowledge tliat the defendant was lik e ly  to be found 
at his place of residence though in  fact no search 
was made there. That the defendant had otherwise 
knowledge of the institution  o£ the su it is h igh ly  
probable. But that is not sufficient, if service is not 
form ally proved.

I would like to add that fche decision referred to 
by the Chief Justice, Cohen v. N'ursing Dass A u d d y  
(1) was followed by Sir Lawrence Jenkins C.J., and 
m yself in an imi'eported decision in  appeal from Order 
No. 75 of 1912, dated the 28ch Novem ber 1913.

M o o k e r j e e  J. I a m  of opinion that the order of 
Mr, Justice Imam cannot be supported. The question  
for determination is, whether the appellant as an 
applicant who seeks to set aside a decree made ex parte  
against Inni has satisfied the Court w ith in  the meaning 
of r. 13 of Order IX, of the Code that the summons in 
the suit was not duly served upon him . The answer 
depends upon the true construction of rr. 12 and, 
17 of Order V. Rule 12 recognises the fundamental 
proposition that w henever |)i'acticable service shall 
be made on the defendant in  person, unless lie has an 
agent empowered to accept service, in w hich case
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service upon sncli agent sliall be sufficient. Tlie 
Xn-esent case does not fall w ith in  the exception, as it  
is nob sng'gested that the defendant had an agent 
empowered to accept service. The notice given to Mr. 
Diitt, who had acted as his attorney on a previous 
occasion, was also cleaidy insufficient, and reliance has 
not been placed thereon in snjiport of the order under 
appeal. The question consequently^ arises whether 
service was made in  fulfilment of the requirenientB 
of r. 17. That rule—I quote only so much of it as is 
relevant for our i:)reseDt purpose—provides that where 
the serving officer, after using all due and reasonable 
diligence, cannot find the defendant, lie shall affix 
a copy of the summons on the outer door or some 
other conspicuous part of the hoTi.se in which the 
defendant ordinarily resides, or carries on business, 
or personalljr works for gain. Here the plaintiff 
caused the notice to be affixed on the house at No. 1 
Amratolla Lane. The plaintiff erroneously assumed 
that the defendant ordinarily resided th ere; as a matter 
of fact it was not his residence ; but in  that house 
business was carried on by a firm whereof the defend­
ant was a partner. In these circumstances, can we 
say that the plaintiff used ail due and reasonable d ili­
gence to find the defendant; if he did not, the service 
in  the mode in which it was effected was not in ful­
filment of the requirements of the Code. In my 
opinion, the answer must be in the negative. I am not 
prepared to affirm the proposition that if the plaintiff 
makes no effort whatever to find the defendant in the 
l^lace where he ordinarily resides and not finding 
him wliere he carries on business along w ith  others, 
affixes the summons upon a conspicuous part of the 
business premises, the requirements of the Code are 
satisfied : Qohen v. Nursing Dass A u d d y  (I).  Indeed,

(I) (1892) I. L E. 19 Caic. 201.
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1915 tlie plaintiff has not proceeded on tlie theory that it
iCIsni permissible under the law to serve summons in
Ebhahim tliis manner. He acted on the footing that the defend- 

J.' ant actually resided in  the premises to w hich the sum- 
JOHUUMULL n^ons was taken. H e now discovers that he was under 

_  ' a- misappreliension, and is consequently driven to 
MooKEEJEfi niaintain a position w hich is absolutely untenable.

There is thus no escape from the conclusion tliat the 
summons was not du ly  served. It has finally been 
argued that there are am]")le indications that the 
defendant was aware of the institution of the suit 
against him. But this is p lain ly of no real assistance 
to the respondent, for if the summons was not duly 
served, as I hold it was not, the defendant is entitled  
under Order IX , r. 13 to have tlie ex pa r te  decree set 
aside as against him. Oonsec|uently th is appeal must 
be allowed and the application to set aside the ex par te  
decree granted.

Appeal alloLued.
Attorney for the appellant: J. G. D ii t t .
Attorney for the respondent: D. P , K hai tan .

j . c.
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