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,SR SE N A T E  MAHAPATRA/"

R igh t o f  R ejd i j— E x h ih i tm g  documents^ not p a r t  o f  the record^ on b e h a l f  o f  

the accussl daring  ike, Gross-examinalion o f  the jgrosecniion witnesses 

— Doctrine o f  mri>rise— C r im in a l  Procedure Code (A c t  V  o f  I S ’JS),. 

sa. 2S9 and 202.

Section 292 of the Grimimil Procedure Code is not to be read independ
ently but in connection with w. 289, and gives a right of reply' only when 
the accused, or any o£ them, adduces evidence after the case for the prose
cution has concluded.

The prosecution has no right of reply when the counsel for the 'accused! 
has, during the cross-examination of a, prosecution witness and before the 
close of the case for the Crown, put certain letters, which do not form part 
of the record, to such witness, and then tendered and had them admitted, 
in evidence. '

The question whether the prosecution has boon taken by-surprise ,i& 
not the correct test under s. 292 of the Code.

T h e  three prisoners, Sreenatli Maliai)atra, A nil 
Prokasli Slioine and Simil Pfokasli Slioine, were tried 
at tlie lirst Criminal Sessions of the H.igh Court before 
the learned Oliief Justice and a jnry. The third  
prisoner, Simil, had been employed in  the firm of 
McLeod & Co., who are managing agents for various, 
railways, as a typist on a salary of Rs. 30 i)er month. 
On 10th December 1915 he took a forged letter, pur-
l)orting to be signed by McLeod & Co., and re quests 
ing the delivery to bearer of a cheque book on behalf

* O rig inal C rim inal.- ^



of the Burdwan-Ciitwa Railway, to J. M. Hartlej^ tlie 
Examiner of Goveriuiieiit Railway Accounts (E .I. R.). E:.trruoa 
A clieqne book, No. 2181, contaiiiin" 50 blank forms

■ -'^PEEN \T1I
was tliereiipoii clespatclied by H artley, in a cover 3[ahapatra. 
tliroiig’li his peon addressed to McLeod & Co. Siinii 
accompanied the peon and on arrival at McLeod &
Co As office took tlie peon book w ith its enclonnre into  
a room, came out shortly after and returned the i3eon 
book w4th some iilogible in itials. On the next day 
the first and third prisoners, Sreenath and Anil, went 
together to the Banlv of Bengal, and the former i r̂e- 
Bented to the Bank clerk a cheque for Rs. 12,500 pur
porting to have been drawn in favour of one M. 0.
Bhowm ik or bearer against the Burdwan-Ciitwai Rail^ 
way. This cheque was taken from the book No. 2181, 
issued by H artley the day previous. The Bank 
authorities cominunicated ■with McLeod & Co., and 
discovered the cheque to be a forgery. Sreenath and 
A nil were taken into custody and the police next 
arrested Sunil and, on search^ found in  h is house' 
the book, JSTo. 2181, w ith' a form corresporiding to the 
forged cheque m issing.

The prisoners were charged wifcli criminal con
spiracy to commit forgery for the ])urpose of cheating, 
fraudulently and dishonestly using as genuine a forged 
document, cheating and certain other olSences.

Daring the cross-examination of tAvo of the prose
cution witnesses, Mr. Thornton, counsel for Sunil, 
put to the witnesses for identification certain letters, 
which were not on the record, sent up by the Magis
trate to the H igh Court, as having been w ritten by 
them or their emi^iDyers, and tendered them in  evi- 
Vlence and had them exhibited for the defence. At 
the close o£ the case for the ]_:yrosiecution, the counsj^l; 
for the prisoners stated that they did not intend  
to call w itnesses or adduce: evidence, wherfeupon
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1916 Mr. Norton, Gounsel for the prosecution, claim ed to 
b^ oe iiave the right of reply.

SeeeLth [Sae’DEESON C. J. The omis is on yon, Mr. Norton, 
M a h a p a t r i . to show that you  have a right of reply,]

Mr. E ard ley  Norton,  (w ith  him  M r. M cN air  
inscrnoted by M r. J. T. Hume,  Public Prosecutor), 
for the Crown. Section 292 of the Code of 1882 was 
altered by the present Code. Sections 289 and 292 are 
w holly  independent of each other, and s. 292 must 
be read by itself and as controlling s. 289. Refers 
to E m peror  Y. B h a sh a r  B a l ivan t  B h o p a tk a r  (1) and 
E m peror  v. T im ol  (2) where the question w hether the 
X^rosecafcion is  taken by surprise is laid down as the 
test. Beaman J. took a different v iew  in  E m peror  \ \  
A bdula l i  S harfa l i  (3).

M r. L. Thornton,  for Sunil. Section 292 m ust be 
read w ith s. 289. The words “ any  evidence'' 
in  s. 292 refer to evidence let in  by the accused under 
s. 290. Section 292 is not a w holly  independent sec
tion. The prosecution has the right to sum up after 
the close of its  case, and may then deal w ith  the 
documents put in  by the accused during the cross-, 
exam ination of the Crown witnesses.

Cur. adv. vuU.

SandersOIs C.J. In this case the three prisoners 
(Sreenath Mahapatra, A nil Prokash Shome and Sum l 
Prokash Shome) were charged w ith  crim iniak conspii*- 
acy to commit the offences of forgery for the purpose 
*of cheating, fraudulently and d ishonestly  using  as 
genuine a forged document and cheating, an^:certain 
other offences, w hich it is not necessary to speMly 
in  detail.

{ ! )  (1906) I . L. B . 30 B om . 4 2 1  (2 )  (1 9 0 6 ) 10  C. W .  N . G c isn i.

(3 ) (1 9 0 9 ) 11 Bom , L . R. 177.
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During the cross-exaniiiiation of certain of the 191G 
witnesses for the pro>secution, the learned counsel Emperor 
appearing for one of the prisoners pat to the witnesses 
certain letters as having been w ritten by them  or mahIp.vera.
their employers. „

nn, Sa n d e r s o n
The w itnesses identified the letters which \Yere c.j. 

then tendered as evidence aod admitted.
At the end of the case for the prosecution, the 

learned counsel for all the three jn’isoners declared 
that they did not mean to call w itnesses or adduce 
evidence.

The learned counsel for t,he prosecution thereupon 
claimed tlie right to reply under section 292 of the 
Code of Criminal Procedure of 1898, alleging that one 
of the accused had adduced evidence, by reason of 
tlie letters which the learned counsel appearing for 
him had j)ut in  during the cross-examination of the 
witnesses for the prosecution, and, therefore’, that 
the terms of section 292 gave him a right of reply.
I held that the learned counsel for the jjrosecution 
had not, under the circumstances above mentioned, 
the right to reply, and at the request of the learned 
counsel engaged in  the case, who urged -that it was 
desirable to have a definite ruling on the point, I 
undertook to put m y reasons for so holding into 
writing.

In my Judgment the question depends upon 
whether section 292 is to be construed iixlependently  
of the preceding sections of the Act, or whether it 
must be read in connection with them and in parti
cular w ith reference to section 289.

If section 292 is to be construed independently of 
section 289, then the putting in evidence of the letters 
by the learned counsel for one of the accused during 
the cross-examination- of the w itnesses for the prose
cution vyouid, in  my opinion; bring the case w ith in

32

VOL. XLIII.] CALCUTTA SERIES. 429



1916 the section and give tlie i)ro3ecatioii the r ig h t  oi 
Em PE ROE I'eply: foi; I do not thinii tha t the correct test for 

deciding this m atter is w hether the  in'osecntion is
Sreenatii " . - 1 1  T . ^

Mahai’atba. taken by sarpnae, as has been suggested in some oi
. tbe decisions. There is nothing to this effect in  section 

S a n d e r s o m
0..3. 292, and to hold that) th is  was the test would mean

the implied addition to the section of some such words 
as “ i^rovided that the Judge who tries the case th inks 
the prosecution has been taken by surprise by the 
evidence adduced by any of the accused,’’

Such an implication, in  m y judgment, is not i^er- 
missible or necessary.

In  my judgment, liowever, section 292 m ust be read 
in  connection w ith  section 289 and m ust be construed 
accordingly. YViien so read, the in ten tion  of the 
Legislature to m y m ind is clear. Tlie scheme of the 
Act is that at a certain stage of tlie proceedings, viz., 
“ when’ the exam ination of tbe witnesses for the prose
cution and the examiuatiou of any oi; the  accused are 
concluded,” the question is to be put to. the accused 
w hether he means to adduce evidence. If the accused 
does not then  adduce evidence, provisions as to the 
course to be adopted are made by the A c t : if he 
does, then certain otlier provisions as to tlie course to 
be adopted are made, one of which is the provision con
tained in section 292 as to the right of reply. Reading, 
therefore, the two sections togetijer the  I’iglit to reply 
which is given by section 292 arises only if the 
accused or any of the accused takes advantage of the 
r igh t to adduce evidence at the time and in  the mail' 
ner speciiied by tbe Act, viz., alter r,be case for the 
prosecution is concluded.

The object of the Legislature, in my oiJinion, being 
to give each side an opxiortunity of coiam enting on 
the evidence of the other, this is accomplished by 
giv ing the prosecution the r igh t to sum. up at the
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conclusion of tbe cape for the prosecution, when tlie 1916 
accused does nf>t adduce evidence In the sense above- Emperor

mentioned, but confines him self to getting  in  certain ,
facts or documents by tlie legitimate em ploym ent of ma-hapatra 
the cross-examination of tlif' v^^itnesses for the prose- „

S a n d ebso jj

cution, and in  g iv in g  a  riglit of rex^ly to tlie prosecu- G.J.

tion when the accused does adduce evidence in the 
manner specified by the Act. It is to be noted that 
this should not give rise to any inconvenience, for, in 
the cases where documents are put in  by means o£ 
legitim ate cross-examination of the witnesses for the 
prosecution, it must be obvious to tliose conducting 
the case for the prosecution for what pur]}ose or 
witli what object they are put in, and the prosecution 
w ill have an opportunity of com m enting upon them  
in  the summing up which, is expressly provided by 
the Act at the conclusion of the case for tbe prosecu
tion. For these reasons, I held that the learned 
counsel for the prosecution in  this case had not the 
right to reply.

E. H. M.
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