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Arhitration—AppUcaiion o f parties to Court for reference of suit to arhi- 
tration—Omission of guardian of minor party to sign a^^Moation—

• GiU Procedure Godê  1908, ss. IH , 115, 121 and 0. X L V I I { 1 )  • 
Sch. II ,  ss. I, I S  and 16 {1) ('0—-Ground for setting aside ataard—■ 
Reversal by Officiating Chief Commissioner on review o f order of 
Chief Commissioner refusing revision—Finality of deci'ee on aioard.

Held, that Sch. II s. 1 of the Civil Procedure Code, i908, which pro
vides that where the parties to a suit have agreed that the mattera 
in difference shall be referred to arbitration they may apply in writing to 
the Ooiirt for an order o£ reference, does not require that the writing should 
necessarily be signed ; and where the guardian ad litem of a minor party 
was in Court and assented to the application, the ouiiasion of the guardian 
to sign it was immaterial.

Held, also, (allowing the appeal) that in this case there was no defect on 
the face of the award, nor any rniscoaduot of the arbitrators or umpire, nor 
any concealment of facts by any of the parties which would bring the case 
within those provisions in Sch. II  which might enable tlie Court to set 
it aside ; and that the officiating Chief Commissioner was, therefore, not 
justified in interfering in review with an order made by the Chief Commis
sioner refusing revision.

A p p e a l  103 of 1914 from a judgtnent (23rd May 
1912) of the officiating Chief Commissioner of Ajmer-'

*
Mefwara, which set aside certaia arbitration proceed
ings, and the award thereia made by the arbitrators, 
and remanded the respondent’s su it to the Court of
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first instance (tlie Extra Assistant GoiiimiBsioner, and 
Subordinate Judge, Ajmer), Umed Sixgh

The defendants were the appellants to H is Malesty „ ’*•
. ^  ^ S e t h S o b m g
m  OonnciJ. Mal

The facts are so.fficLently stated in the iadgnieiit Dhadha 
of their Lordships of the Judicial Committee, anil are 
also shortly set out in the judgment appealed from of 
the oiB-ciating Chief Commissioner (Mr . W. Steatto :̂ } 
which was as fo llow s:—

“ The facts of th is cas«) are briefly that the plaint
iffs, Seth Sobliag MaJ and his son Kanwar Kalyan 
Mai of Ajmer, sued to recover a sum of about Rs. 88,320 
on certain accounts from Thakar Umed Singh of 
Sawar and his son Run war Baiispradip (minor) repre
sented by his guardian Bhur Singh. At a certain 
stage ill the proceedings the parties agreed to settle  
the dispute by arbitration and a w ritten aj>plication 
for an arbitration order was made to the Court. This 
application was signed by all the parties except the 
minor Kunwar Banspradip Singh, nor was it  signed  
by the m in ors guardian.

“ The Court referred the matter to the arbitration 
of Messrs. Mitha Lai and Jamna Shankar w ith the 
Raja Dhiraj of Shahpiira as umpire. The arbitrators 
agreed that Rs. 5,945 should be disallowed, but could 
not agree about the balance of the claim, and the 
matter was then referred to the umpire who further 
reduced the claim by Rs. 65,064 and gave an award for 
Rs. 17,510. After hearing the plaintijfs’ objections the 
Court, on 16th May 1911, passed a decree according to 
the award.

“ The plaintiffs then came up to this Court in  revi
sion, the main contention being that as the application 
■for arbitration was not signed by all the interested 
parties the lower Court had acted without Jurisdictioii,
It was held by this Court (Sir E llio t Colvin) in. it s
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1915 onler dated the 25th November 1911 that as the a g re e -

Umesd Singh to [irbitrate had been .signed by aii the parties
the omission to the a:p2}lication. to the Goiirt by  

S b t h S o b h a g  . ,  r .Mal the minoi’ or his guardian, was unimportant.  It  was
D f ia d h a .  fauther held that on ly  the minor or his giiardiaii coiiJd

raise snch objections—not the plaintifl's.
“ Other points were dealt w ith , and it was finally

held that there was no ilJegality or irregnlarity in  the
proceedings to jastify  revisional interference, and the 
petition ŵ as rejected. It is this order of w hich  review  
is  now songht.

“ The case has been presented to me by Mr, V. G. 
Bapat assisted by Mr. Gangaram on belialf of the 
plaintiffs. The, other side liiive not, I regret to say, 
been represented and this is no donbt nnfortunate in
an i m p o r t a n t  case of this kind. Bne notice, however,
was received by the defendants, and there was ample 
time for them to a c t ; there seemed to be no valid  
reason for not proceeding, and argum ents were accord
ingly lieard for the plaintiffs ex parte,

\

“ Altliongii there are several grounds urged in the 
petition for review^ only one ground was taken np in  
tlie argument, namely, that the learned Chief Commis
sioner was in. error in regarding the omissioji to sign  
the application for arbitration by one of the parties as 
iminipbrtant, and covered by the existence of the 
agreement between the parties.

“ The. case rests, on the specific law  laid down in 
Schedule II, paragraph 1 of the new  Givi) Procedure 
Code (corresponding w ith  section 506 of th e old Code). 
It is argued that a,ccording to tliis rule non-joinder of 
all the parties renders the application, and all proceed
ings based thereon, illegal and id t r a  vires,

“ Mr. Mnlia l i ih i s  commentary writes that, ‘ if all' 
imrties interested have joined in  the application, an 
order of reference w ill be made imder paragraph k
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and, ill order to give Jurisdiction to tlie Court to make 
an order of reference . . . .  it is  necevssai’3" that all ibiKi> Srxvan
the particvs interested must apply to the Court.’ These  ̂ _ q '
opinions are based on Privy Council and Calcntta 'mal 
H igh Court rulingB in  Ghulam K h m i  v. M u h a m m a d  
Hassan  (1), and Joy Prokash  Lall  v. Sheo Cxolam 
Singh  (2).

“ Mr. Banerji in his work ‘ Arbitration in  In d ia ’
(Ed. 1908), page 73, quotes a Privy Conncii ruling to. 
the effect that, even when the parties comeiit  to waive 
conditions of kiw, th is does not give jiirisdicfcion ; and 
Sir Peter M axwell at page 579 of his ‘ Interpretation of 
Statu tes’ says that where an act required by statute 
is precedent to jurisdiction, compliance cannot be cli.s- 
pensed w ith . Mr. Justice Hichards in  Uam f iaiucm R a m  
V. K a l i  Ghar'mi Singh  (S) has laid down that Courts 
ouglit to be m ost careful that the provisions of section  
506, C ivil Procedare Code, 1882, are strictly  complied 
with.

‘‘ Tlie learned counsel further argued that the 
agreement itself could not be taken as equivalent to 
the application for reference. The Chief Commissioner 
might have been, influenced by the affidavit that 
appeared on the record to the effect that the minor 
had been present • in Court when the application  
was made. But this affidavit was very defective and 
inadm issible. It does hot beau the m inor’s name or 
that of his guardian, as one of tlio^e who presented it.
It has no order of the Court to bring it on the record, 
and it has been referred to in the lower Court-s judg
ment actually after the Court had itself passed an 
order (dated 6th. May *1911) to the effect that extra
neous evidence about the arbitration being entered on 
with the consent of a l l  parties, was inadmissible.

(1) (1901) I. L. E. 29 Oalo. 167 ; (2) (1884) l . h .  E. 11 Oalc. 37.
L. -B. 29 I. A, 61. (3) (190*1) I. L. B, ,29 All. 429, 430.

22": ■ '

■VOL. XLIIT.] O A TXW rA  SERIES.



1915 “ The Judge did not in  the proceedings note the
UmbT sinuu minor was present w hen the applica-

-v> tion was presented, and failing that the affidavit is 
valueless in  ev id en ce: vide  F ield’s Law of Evidence, 

D h a o h a .  page 406.
“ Counsel further urged that even if the umpire’s 

action had been w ith  proper jurisdiction, it  was in 
itself illegal, as he opened the case de novo, whereas 
all he had to do was to consider the points on which  
the arbituator had ftiiled to agree. Nor did he take 
evidence, though he called for it. H e failed to realise 
that his position was judicial. H is award had greatly 
X^rejndiced plaintiffs, and was im properly given, eÂ en 
if he had jurisdiction.

I have heard Mr. Bapat’s able presentation of the 
case w ith  much interest, and I have read the rulings 
above quoted and several others. It is, as before 
remarked, unfortunate that the otlier side have not 
been represented, but this seems to be their own fault. 
Mr. Bapat’s arguments appear to me to be incontro
vertible, and I feel sure that m y predecessor in  office 
would not have hesitated to accept them as exceeding
ly strong ones. I t is no doubt true that the error in  
the proceedings is a technical one, but the Court fre
quently insists on technical accuracy, and it is none 
the less illegal because it is technical. An error in a 
point of law is a good ground for review  of judgm ent; 
and I am ol opinion that a good case has been made 
out for review  of th is Court’s order of the 25th N ov
ember 1911, w hich  was passed summarily w ithout hear
ing argument^,.

“ I accept the application w ith costs, and in  doing 
so accept the previous applicati'on for revision  of the 
lower Court’s order. The whole of the arbitration 
proceedings ordered in  the lower Court must be re
garded as w ithout jurisdiction, and must be set aside.
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“ The case stands wliere it did before reference to 
arbitration was ordered by the lower Court, and UMisiTiiNOH
must be proceeded witb according to law from that *'•

. , , ,  S e t h  S obha .6
point. M al
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D h a d i i a .

On this appeal, which wan heard ex parte^
B. D a te ,  for the appelhuitB, contended that the 

decree of 16th May 1911 made on the award by the 
Trial Judge wUvS final and no appeal lay from it :  
reference was made to the C ivil Procedure, 1908, 
Schedule II, sections 15 and 16 (7) and (2). The Chief 
Commissioner, though under section 16 he liad, it was 
submitted, no power to entertain an appeal from or to 
revivSe the order, rightly held that the objection taken 
by the respondents that the application to the Court 
to refer the case to arbitration had not been signed by 
the guardian ad lilem  was not a valid objection, 
because all the parties having consented to it, the 
application was therefore not required to be signed. 
He found that there was no illega lity  or irregularity 
in the proceedings such as would justify revisitm  
of the order under section 115 of the Code, and he 
rightly  rejected the apx3lication. The officiating Chief 
Commissioner, it  was contended, acted entirely w ith
out jurisdiction in setting aside the Commissioner’s 
order on review  on the ground that the omission  
to sign the application for arbitration was fatal to the 
validity of the proceedings : such action was not only 
not Justified under section 114 of the Code, but was a 
violation of the provisions of O. X L V II {1) of Sch. I . 
Reference was also made to the 6i Grhulam
K h a n  v. M u h a m m a d  Hassan  (1), decided tinder th6 
Civil jProcedure Code, 1882, The decision appealed 
from, it was submitted, should be reversed.

(1) n901> I. L. B, 29Cak. t67 » L. B. 2J> I. A, SI.



1915 The jridgnieiit of their Lordships was delivered by
UBiE7sr.NGH V is c o u n t  H a l d a n e . In  this appeal the question is

whether the Officiating Chief Oommissioner of Ajmer- 
Merwara has properly set aside the award in  certain 

D h a d h a . arbitration proceedings. The respondent had brought 
a suit to recover from the appellants Rs. 88,320 alleged  
to be due under a mortgage. The appellant first on the 
record is the father of the second appellant, who was 
at the time of the proceedings a : minor. The Trial 
Judge appointed one Bhur Singh guardian a d  litem  of 
this minor api)ellant. Before the trial came on, a ll the 
parties entered into an agreement to refer the questions' 
in  dispute to two arbitrators and, in  the event of these 
diifering, to an umpire. The agreement was signed 
by the appellants and respondents each w ith  his own 
hand, excepting in the case of the m inor appellant, on 
whose behalf it was signed by the guardian ad  litem. 
The parties appeared before the Trial Judge and 
produced the agreement and applied for an order of 
reference. The guardian ad- l i tem  was present in  
Court and was a party to the application. The Trial 
Judge thereupon made an order of reference. The 
arbitrators differed, and the parties then concur
red . in an application' to refer the dispute to the 
umpire, and an order was made accordingly. The 
umpire made an award allow ing the respondents’ 
claim to the extent of Rs. 17,510 only. This award 
was filed in  Court. The respondents, being dissatisfied  
with it, applied to the Trial Judge under the provi
sions of s. 15 of the Second Schedule of the Code of 
Civil Procedure, 1908, to set the  ̂ award aside. The 
Trial Judge ref used, the application. H e held that all 
the parties to the suit, including the guardian a d  
litem, had been consenting parties to the application, 
and further that there was no ground for the* objections 
made on the merits to the , award* The order was
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made under s. 16 of the Second Schedule to the Code 
already referred to. This section provides that— umed Sikgh

“ (1) Where the Court sees no cause to remit tlu award or any of the f.
matterg referred to arbitration for recoiir^iileration in manner aforesaid, and Seth hoBHAGiVlATj
no application has been made to set aside the award, or the Court ha« refuB- Dhadha. 
ed 8Uoh application, the Court shall, after the time for making such appli
cation has expired, proceed to pronounce judgment according to the award.

(2) Upon the judgment so pronounced a decree shall follow, and no appeal 
shall lie from ŝ nch decree, except in so far as the decree is ia excews of̂  or 
not in accordance with, the award.”

The respondents then presented an application to 
the Chief Comniissioner under Bection 115 of tlie Code 
oi: Civil Procedure. This section j>rovides th a t;—

“ Tlie High Court may call for tlie record of any case which haa l,)een 
decided by any Court subordinate to such High Court, and in wliich no 
appeal lies thereto, and if such auhordinato Couri; appears (ft) to have 
exercised a jurisdiction not vested in it by law, or (b) to have failed to 
exercise a jurisdiction so vested, or (c) to have acted iti the exercise o£ its 
jurisdiction illegally or with material irregularity, the High Court may make 
such order as it thinks fit.”

The Chief Commissioner dism issed the application.
He held that tlie point taken that the application to 
the Court lor refei'ence to arbitration was not signed  
by the guardian a d  litem, was not a good one, having  
regard to the fact that the agreement itself was signed  
by all parties concerned. Moreover, he thought that 
it was for the minor or his guardian, and not for the 
applicants, to raise snch an objection. He also held 
that even if an agreement or compromise entered into  
on behalf of a minor w ithout the leave of the Court 
was voidable against all ]3arties other than the minor, 
that did not make it necessarily void against the 
ihinor. As to the merits he was of opinion that there 
was nothing in  the case made for the applicants, the  
present respondents, based on miscondnct or irregu
larity on the part of the arbitrators and umpire.

The respondents then applied to the Court of th^
Chief Commissioner for a review,... of th is ord©?.
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1915 relying on h. 114 of the Code w liicli, subject to sucli 
Um^ingh conditions and lim itations as m ay be prescribed, 

allows a person a^>grieved to apply for a review  of any 
decree or order from w hich no appeal is allowed by 

D i i a d h a . the Code, and relying also on Order X L V II (1) of the 
First Schedale to this Code which provides that he 
may apply for such review  on ;—

‘■'The discovery of new and iiaporfcanfc matter or < videtioe which, after 
the exorcise of dua diligeaoo, was not wifc'uu hit! knowledge and could not 
be pi'oduced by lum at the time wlieu the decree was pas^sed or order made, 
or oa account of some mistake or error apparent oa the face of the record, 
or for any other sufiicient reason.”

These rules are, ander s. 121 of the Code, to have 
eliect as if enacted in  it, nncii altered as the Code 
provides.

This application for review  was heard, not by Sir 
E lliot Colvin, the Chief Commissioner, bat by Mr, 
Stratton who was offlciatino- in his absence. The 
appellants were not represented on this liearing. The 
main point urged was that in d ism issing the applica^ 
tion for review, the Chief Commissioner was in error 
in  regarding the omission to sign  the application for 
arbitratioirby the minor or his gnardian as unimpor
tant, and as covered by the agreement w hich all the 
parties had signed. The Ofiiciating Chief Commis
sioner acceded to the application, and set aside the 
whole of the arbitration proceedings, on the ground? 
ai:)XXirently, that this error in  the proceedings, though 
technical only, was fatal. The on ly  other arguments 
before him appear to have been that even if the umpire 
Jiad proper jurisdiction his action was illegal, because 
he oi)ened the case de ‘novo, whereas all he had to do 
was to consider the points on w hich  the arbitrators 
had failed to agree, and because he had not taken 
evidence, although he called for it.

Their liordships have had to hear the appeal 
eâ  parteyix'iiAhQ respondents, the plaintiffs -in the suit,
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did not apiJear on the iii)pea], but they hiiA'e examined 
closely the documents and t!ie various |iidgnieiits in UMinHiNOfi 
the Goiiits below. They are of opinion that the deci- 
sions of the Trial Judge and of the Chief Oominls- * Mal 
sioner were riglit, and ought not . to have been 
interfered w ith by the Acting Chief Goniaiissioner.

In the first place the Second Schedule to the Code 
of Civil Procedure, which provides by s. 1 that where 
the xmrties to a suit liave agreed fchafc the matter in 
difference shall be referred to arbitration tiiey may 
apply in w riting to the Court for an .Order of Refer
ence, does not require that the w riting shoulti o i 
necessity be signed. As the guardian in this case was 
in Court and assented to the application it is plain  
that no iujustice has arisen. They think, therefore, 
that tliere is no substance in the technical objection  
relied on. Nor can they find any defect on the face 
of the award, or any misconduct of the arbitrators or 
umpire, or concealm ent of facts by any of the parties 
which would bring the case w ith in  those provisions 
in the Second Schedule which m ight enable the Court 
to set it aside. They have accordingly arrived at the 
conclusio-n that the A cting Chief Commissioner was 
not Justified in  interfering w ith  the order refusing 
revision made by the Chief Commissioner.

They are, therefore, of opinion that the appeal 
must be allowed w ith costs here and in  the Courts 
below, and they w ill humbly advise H is Majesty to 
that effect.

Ajypeat allow^’d.
Solicitors for the appeUatits: 4̂

Nemll.
J .  w .
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