
brought to sale. In our opinion, tiie v iew  taken by  
tlie Sabordiiiate Judge cannot possibly be supported. BAtiMULi.An 

Tiie result is that tlii,-̂  appeal is allowed, the decree 
of the Subordinate Judge set aside and that of the  
Court of first instance restored. This order w ill cari’y 
costs both here and in the Court of appeal below.

W. M. C. Aj^peal alloiued.

V O L .  X L I I I . ]  G A L O U T T A  S E R I E B .  ^ 6 9

A P P E L L A T E  CIVIL.

B e / o r e  . I f o o k e r j e e  a n d  I i o e  J J .

HARINATH GHOWDHURY ^
V\ 21.

HARADAS ACHARJYA GHOWDHURY.*

Deposit in Cou7'i—Money paid under oompuUion of Law—Wcmt o f Iona 
fides— Aotioyi fo r  T<ieo}}ery o f  money— Qivil Procedure Code {Act P' o f  
lUOS), 0. X X I ,  r. 46 cl. (1 )—Attachment o f  debt due to a dra7igcr on 
the allegation that the garnishee'’s creditor mas, henaniidar o f the. 
judgment-dehtor— Deposit by garnishee, c'^ndidonctl^ on enquiry—W ith
drawal a f the money fro m  Oourt hy the aitaching creditor xcithoiit 
notice to the garnishee— Courts foicer o f tnqutry.

Where debt due to a stranger was nttaclied on the allegation that lie 
was benamidar of the judgtaont-debtur and thw attaching creditor withdrew 
the money by leave of the Court without notioo to the gariiiahee, in a suit 
by the latter for the recovery of the money de])osited, it being found that 
there wa« no beriami transaction as alleged : ;

Held, that the rule tliat money paid under compulsion of a legal process 
waa irrecoverable can only be pleaded where the party w ho has got the 
benefit of his oppoiieut’s paymeuta, acta bond fide,

M a r r io t ty .  Hampton {I)  distinguiBhed,

W ard  c6 Co. V. WalUaQi) followed.

* Appeal from Appellate Decree. No. 3656 of I913, against the 
decree of Annada Kuraar Sea, Subordinate Judge of Mynieasingh, dated 
Aug. 11, I9l3, confirmiag the decree of Lutfar Rahaimn. Munsif of 
Mymeusingh, dated July 17, 1912.

(1) (1797) 7 T.  ̂E, 269.' (2) flSOO] t  Q. B. 675.



1915 Llaiisc (.?) r. 46 of 0. XXI of the Civil Procedure Code does not con*
' te m p la te  o f  c a s e s  w h e r e  t l ie  d e p o s it  w a s  p u r e ly  con d itio*n a l o u  e n q u ir y

O h o w d h u h y  jn d g m e n t-d e b to r .s ’ r ig h t s  a n d  a w ith d r a w a l b y  th e  a t ta c h -

V.  log creditor of the moaey bo conditionally deposited, without notice to
I I a r a b a s  n'iu-iiishee, e v e n  t h o u g h  m a d e w ith  th e  le a v e  o f  tlie C ourt,  is a m -aveAcharjya , . , > o

C H O w ntluiiY . iil-'use o f  ju d ic u il procesH.

It is true that 0. XLVI does not expressly contenii>late of an enquiry as 
is enjoined in 0. V.,'rtile 45 of the Rules of the Supreme Coiu-t in England, 
but the Court liaa inlierent power to enquire.

Se c o n d  Ap p e a l  b y  H arinatli Cliowdliury, the 
defendant.

Tlie defendant, Harinatli Cliowdliury, sued one 
Beiioycliand Kotary for monej^ due and g'ot an 
ex paHe  decree. H e attached :i debt due on a hand- 
iiote by the iihiiiitiif. to Rat Man Hal Naliar Bahadur 
on the adegation that the latter was benaniidar of 
Benoy. The xilainfcilfe deposited the m oney in Court 
but an order Avas passed by the Court to the effect 
that money Wcis iiofc to be paid out to the defendant 
until the question of beiiaini had been decided. Sub
sequently Rai M anik l brought a sa lt on the hand-note 
rigainsfc the plaintifl: and obtained a decree, it being  
found that Rai Manihd. was not B enoy’s benaniidar. 
The defendant had in the m eantim e withdrawn the 
money deposited in  Court by the p laintiff w ithout 
notice to him though w ith  the leave of the Ooart 
and before any enquiry as to the benami had been 
gone into. The plaintiff thereupon sued for the 
recovery of the m oney w hich  he had dex)osifced and 
which had been withdrawn by . the defendants. 
Both the lower Courts found in  favour oi: the plaintill. 
Hence th is second appeal by the defendant.

Mr. A. B. Guild  (w ith him B o b u  B iren d ra  K im ia r  
De and B ahu Aklii l  Banclhu Guha),  for the a|)i)ellantSS 
contended that m oney paid into Court under com
pulsion of a legal process was irrecoverable [M a rr io t t
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Y, Hani'pfon (I)'] even if he paid initler a mistake of 
fact or obtained a fraiidiileiit jiidgiiieiit iinJesrf such a hawxath 
Jiidgnieiifc was set aside : De Medina  v. Grove (2). The Ciiow»HURr 
plaiiititf liaB no cause of action as 0 . X X I, r. 46, Haeadas 
cl. (5) of the C ivil Procedure Code g ives a vaiid dis- 
charge uf his debt. At most, Rai Muoilai can bring 
an action in tort for fraudulent misrepresentation  
against the defendant. Money paid into Court was 
not plaintiff’s bnt his creditor’s money. By suffering 
a judg'nient to be passed, the i)iaintiff cannot create a 
right in him self. Sections 69 to 72 of tlie Indian Con
tract Act have no ai}plication. to the facts of tiiis case.

B ahu J y o t i^ P m s a d  Sarhadhikar i  and Bobu Pro-  
hash C handra  MajiDndar,  for the respoJidents, were 
not called upon.

M o o k b r j e e  a n d  R o e  J J .  The i>roblem which  
requires solution in this appeal may be concisely  
stated. On the 30fch June, 1909, A sued B for recovery 
of money. On the same day A obtained an order for 
attachm ent be-foxe judgment under rule 5 o! Order 
X X X V III of the Code of Civil Procedure. The 
X ) r o p e r t y  attached was a debt due ostensibly from 
C to B  ; bufc the debt was attached on the allegation  
that B and not I) was the x^erson beneflcially interest
ed in  it. The result was that a p r o h i b i t o r y  order was 
issued upon C on the 13th August, 1909. A obtained an 
ex pa r te  decree in  his su it against B 0  wtis then  
called upon to pay into Court the m oney due from 
him ostensibly to B. On the 8th October, C Eipplied 
to the Court and intim ated that he was w illjng to 
bring the money into Court, provided he was absolved  
from liab ility  to i3ay a second time to D, and provided 
also that interest ceased to run upon his debt from 
that date. The Court, thereupon, ordered that the

Y O L .  X L I I I . ]  C A L C U T T A  S m i m ,  2 7 1
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1915 money, if deposifced, wo aid be retained in  Court till'
H a m k a t h  adjudication of tlie question, w lietlier B or D was 

Chowdhory beneficially interested therein. On 'tlie faith of tills
Habadas order, the m oney  was brought into Court ou the 13th

Acharjva December 1909. Tliereafter, w ithout notice to 0  or D,
C h O WDHUBV.  1 4

the Court, on the application of A, paid out the inoney 
to him. D, who iiad no intim ation of these proceed
ings, subsequently sued C and recovered Judgment 
against him ou the debt. C now  sues A to recover 
the inoney, which he had deposited in Court and 
\yhich, w itiiout notice to iiim  or to liis creditor D? 
had been withdrawn by A. The Courts below have 
decreed the claim and A has appealed to this Court. 
The substantial question in controversy on the ineritB 
in this litigation, consequently, p la in ly  is, whether B 
or D was beneiicialiy interested in the debt. The 
Courts below have concurrently answered this against 
A, and have fouiid that B had no interest in the 
money, in other words, that not. B but D was the 
real creditor of C. This is a finding of fact which  
cannot be successful!y challenged in second, appeal; 
indeed, no attempt has been made to assail it  before 
u s ; but the question has been mooted, lias C any 
cause of action against A ? On behalf of A, it has 
been argued that there is no cause of action, f irs ty  
because the money was recovered under 'com pulsion  
of legal process, and cannot accordingly be recovered 
by any form of s u it ; and, secondly^ because by virtue 
of Order X X I, rule 46, of the Code of C ivil Procedure, 
the money, as soon as deposited, ceased to be the 
money of the plaintiff, and, that, consequently, he is 
not entitled to recover it back. In  our oi^lnion, there 
is no foundation for either of these contentions.

As regards the first ground, it  is clear that the 
principle of the rule in  v. B m n p to n ( l ) ,
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w liicli lias been tlie biil^^ark of the argument for the 9̂̂ 5
api)ellant, is of no real assistance to his caaso. The
principle is  that where money lias been paid l>y the Ghowdhuey

plaintiff to the defendant under compulsion of legal ijaradas
process, w hich ia afterwards discoTered noi to have AsiiAiuyA

G h o w b h t j b y .
been due, the plainfcifl: cannot recover it back in an 
action for m oney had and received. Ti)e foundation  
of this doctrine was thus stated Lord K en y o n :
“ Aiter a recovery by process of law^ there muHt be 
an end of lit ig a tio n ; otherwise there would be no 
security for any person.” To the Baine effect in the 
observation of Grose J : “ It would tend to encourage 
the greatest negligence, if we ’were to open a door to 
parties to try their ctiuses again, because they were 
not proxierly prepared the first tim e wdth their ev i
dence.” Lawrence J. added that if  the case alluded 
to, that is, the decision of Lord Mansfield in  Moses 
V. M acferlaan  (1), be iaw, it would go the length  
of establishing this, that every species of evidence 
which was om itted by accident to be brought forward 
at the trial, m ight s till be of avail in  a new action to 
overrule the former judgment, which Is too preposter
ous to be stated. The principle wa'̂  again foi'in alated 
by Patteson J. in  Cadaval  v. Collins (2): “ Money paid  
under com pulsion of law cannot be recovered back 
as money had and received. And, further, where there 
is hond fides,  and money is  paid w ith  fu ll knowledge 
of the facts, though tiiere be no debt, still it cannot 
be recovered back.” W e refer to this stateiaent in 
order to emphasize the qualification to the general 
rule formulated in  the follow ing terms by Kennedy J. 
in  W a r d  ^ Go, v. W allis  (3) t “ There must be 'ht n̂A 
fides  on the pact of the party who has got the benefit 
of his opponent’s payment in order to' bring the

(1) (1759) 2 Burr 1009. (2) (1836) 1 A. & B. 858, 866.
(3) [1900] 1 Q. B. 67S,
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1915 principle laid down in that case {M arr io t t  v. HampUm  
H a ^ th  (1)3 force; if the person enforcing a paym ent 
OiiowDHURv under legal process has therein taken an unfair advan- 

itaeadas tog'e 0̂ ' acted unconscientiouvsly, know ing that he had 
Achaiijya ^0 right to the m oney, the principle laid down in  

M arrio t t  v. H a m p to n  (I) im i j  not preA^ent the defend
ant from recovering the m oney back.’’

Let US exam ine tlie application of th is principle to 
tlie circumstances of the present case. Here m oney 
was deposited by the plaintiff C on the faith of an 
order w hich stated exp licitly  that the m oney would 
be retained in Court, pending the determ ination of the 
question, whether the m oney belonged to B, the then  
judgment debtor of A, or to D the alleged creditor of 
tiie depositor 0 . That enquiry was never made; but 
the Ooiirt, without notice to the depositor and his 
alleged creditor, paid out the m oney to tbe present 
defendant, on his application, so that neither 0  nor I) 
was allowed an opportunity to  defend his riglits. We 
need not hold that this conduct of A was in  any way  
designedly fraudulent, but th is m uch is plain that 
he was able to appropriate the m oney by what consti
tuted a grave abuse of tlie process of the Court. The 
j)rinciple of the decision in  M a rr io t t  v. H am pton  (I) 
has no ax)plication to these circum stances.

As regards the second ground, it is contended that 
under Order X X I, rule 46, the m oney, as soon as it was 
deposited, ceased to be ^he m oney o£ the depositor. 
Clause (3) of rule 4:6 is in  these term s: A debtor pro
hibited under clause (1) of sub-rule (Z) m ay pay the 
amount of his debt into Court and such jjayment shall 
discharge hini as etfectuaUy as paym ent to the party 
entitled to receive the same. This clearly conteni- 
X l̂ates a case where there is no dispute that if the suit
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results in a decree agaiiist the defeiidaiit, or if there 195 5 
1b a pre-existiug Judgment against him, tlie m oney is haeikath 
recoverable thereunder from the depositor. In the C’Hou-DiirBi' 
present case, the deposit was clearly' conditional The h a b a b a s  

order of the Court makes it plain beYond all contfo- Aohahjya
^  *■ ,  UHOWDIllTitV.

versj^ that the deposit was made pending the adjudi
cation of the question, wliei^Jier B or D was beneficially  
interested in  the m oney. But it has !)eeii contended  
on behalf of the apiielhint tJiat this order was irregu
lar, as the Code neither conteniiilates an enquiry, nor 
provides for the issue of notices upon i>arties affecteti 
by its order. This argument overlooks the elem ent
ary princix3le that no judicial order can be made to 
the detrim ent of a person till he has becu atl'orded 
amx l̂e opportunity to defend his rights. Our attention  
has been draAvn in  this connection to rule 5 of Order 
X L V  of the rules of the Supreme Court in England.
An exam ination of that rule shows that there is no 
foundation whatever for the contention of the appel
lant. There the rules expressly provide for an em iuiry  
in the events W'hich have ].iai)pened liere. Rule 5 is 
in  these term s: “ W henever in any proceedings to 
obtain an attachm ent of debts, it is  suggested by the 
garnishee that the debt sought to be attached belongs 
to some third x>eTson or that any third person has a 
lien or charge upon i t, the Court may order such third  
Iv e rs o n  to apj)ear and state the natxare and particulars 
of his claim upon such debt.” Rule 6 then provides 
that after the allegation of any third jierson under sxich 
order as in  Rule 5 mentioned and if any other person 
who by tlie same or any subsequent order may be 
■ordered to appear or in case of such third person not 
ax>i)earing when ordered, the Court may order execution 
to issue to levy  the amount due from such garnishee. 
Consequently, the Rules of the Supreme Court In 
England contemplate, not an. order to the
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1915 p re |iid ice  of t h i r d  i^ersons w lio m a y  be  r e a l ly  in te r e s t ,
HaI uSath ed. in tlie d e b t  d u e  f ro m  th e  g a r i i isb e e ,  b u t  a n  e n q u i r y
OnowpHrRY ill th e  p re se n ce  of a l l  t h e  p e r s o n s  in te re s te d .  Our 

liARADAH Code does  n o t  confcain a n y  specific ru le  of th e  ty p e  of
CHowmnjRY 5 and 6 of Order XLY of the Rules of the

Bnpreme Court in  England. But the Court has in 
herent power to guard against an abuse of its process 
and to ensure that its orders do not operate to the
prejudice of persons who have no notice oi the
proceedings. In  the case before us, the Court was 
c o m p e ten t ,  Indeed, it was incum bent upon the Court, 
to make a conditional order of fchis description and to 
provide that the money deposited was not paid to the 
decree-holder till  adjudication oE the question of title  
to that money. Reference may in th is connection be 
usefully made to the insfcrucfcive decision of the Court 
of Appeal in Boberts  v . Death  (1). In that case the 
garnishee, who was ordered to bring the m oney into  
Court, contended that the money was due to the judg- 
ment-debtor, not in  his personal capacity but in his 
capacity as a trustee. The question arose, whether 
the money, if deposited, should be paid without 
enquiry. Lord Justices Brett, Cotton and Lind ley 
unanimously held that it would not be right to make 
the paymeiit w ithout an enquiry into the question, 
whether the money was.trnsfc-money or not, and they 
directed that the money should be brought Into Court 
to abide the e’vent of an enquiry. In our opinion, the 
m.oney deposited in thivS case did not cease to be the 
money of the plaintiff, merely because he had brought 
it into Court on the faith of a conditional order which  
directed its retention in Court pending enquiry into 
the question raised.

We feel no doubt whatever that the justice of the 
case lies entirely  w ith  the respondent and that the

276 L A W  REPORTS. [ Y O L .  X LIII.

(1)(1881) 8 Q.B. D. 319.



Court liuK full anthorit.y to comi)el the appellant to 
bring back the money inro Court to be repaid to the Hiu7NlTn 

[M'rinalini Y. A h inm  {1)']. ' CHmvDnnET
The result is that the decr^ae of the Ssibordiiiate Hara!>as 

J udge is affirmed and fcliis appeal dism issed with
U H O W lU iU B Y

costs.

1ST. C. s. Appeal dismissed.

(1 )  (1010) I t  C. L. J .  533.

VOL. X L I I L ]  C A L O U T T A  B E R I K s a  2 7 7

GRIMINAL R E ¥ iS iO N  =

Before Bharfuddin and Chtipman J J .

PARD IP SINGH 1915

J u ly  26.

EMPEROR.^

Special Constable^— D isp u te  regarding f e r r y — Proceeding f o r  security to 

keep the peace drawn up against one p a r t y — A ppoin tm en t o f  members  

thereof as special constables.,— Mefusal to act as  such— L e g a l i ty  o f  

appointm ent aiul o f  prosecution f o r  sucTi re fusa l—-Police A c t  ( F  o f  

1861) ss. ^  7, 19.

T!ie o n ly  le g it im a te  o b jec t o f  ap p o in tin '?  specia l co n stab les, u n d er «. 1 7 

o f  tlie  Police A c t (V  o f  1861), is to  s tre n g tiie n  th e  o rd in a ry  police fo rce  

b y  th e  ad d itio n  o f su itab le  p erso n s. W hen th e  a p p o in tm e n ts  are n o t m ade 

w ith  su ch  ah o b jec t, a  p ro secu tio n  u n d e r s. 1-9 o f  th e  A c t fo r  refusu l U) 

a c t as su c h  w ill n o t  be p ern a itted . • •

W hen  th e  m em bers o f one p a r ty  to  a  fe rry -d isp u te  w ere  appo in ted ; as 

spec ia l co n s tab le s , an d  th e  c ircu m stan ces show ed th a t  i t  w as never rea lly  

in ten d ed  to  u t i liz e  th em  as police officers, th e  H ig h  C o u rt quashed  the 
order o f  th e  D is tr ic t  M a g is tra te  d ire c tin g  th e ir  p ro secu tio n  tin d er s. 1 9 ,o f  

th e  A ct an d  th e  issu e  o f iw a rx a n ts .a g a in s t th em .

On tlie 14tli A pril 1915, oae Rambirloli Singli and

^C rim inal E ev is in n , Nos. 704, 797 to 816 o& l9 l& , a g a in s t  th e  orders o f  

D . W e sto n , D is tr ic t 'M a g is tra te  o f  M ozafferpiir, dated  M ay 26 , i 9 l 5 ,

21


