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INSOLVENCY JURISDICTION,

Before Sanderson C. J., Woodroffe and Moolkerjee JJ.

LAKHIPRIYA DASI 1615
‘ 2N ) J.VOU. 29
RAIKISHORI DASIL*

Insoleency—>Security for Costs—d ppeal—Jurisdiction—Presidency Towns
Insolvency Act (I11 of 1909) 5. 8§ (2) (b) - Civil Procedure Code (At T
of 1508) ss. 117, 151 and 0. XLI, r, 10—DPratice,

Un an application to the Court of Appeal for sccurity for costs in an
appeal from an order of a Judge in insolveney :—

Held, that the Court has jurisdictinn to entertain the application under
8. 117 and 0. XL, r. 10 of the Code of Civil Procednre, read with s 8 (2)
() of the Presidency Towas Insolveacy Act.
 Sesha Ayyar v. Nagarathna Lala (1) not followed.

- ApPLICATION. This was an application for security
tox costs in an appeal preferved against a judgment
in insolveney passed by Chaudhuri J.

011 the 7th September 1911, a suit was 111st1matcd
on a hatchitia in the Court of Small Causes against
Goberdhone Seal by his mother-in-law, Sreemutty
Raikishory Dasi. On the 9th November, 1911 Gober-
dhone Seal purported to convey his one-third undivided
share of the premises No. 20, Panchanan Pal’s Lane.
which wasg his sole asset, to his wife brcematty ‘Sarba-
sandari Dasi. On the 20th February 1912 Ra,lkmhow
Dasi obtained a decree in her suit. On the 27th
February 1912, Goberdhone filed his petition in insol-
vency. By a conveyance da’ted the 12th C October 1912,

Appafxl from Orlgmal Order ’% 61 of 1915
(I) (1903) L. L. R. 27 Mad. 121
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Sreemutty Sarbasundari Dasi purported to convey the
one-third undivided share conveyed to her by her
husband, to the appellant Sveemutty Lakhipriyva Dasi,

Atter filing his patition in insolvency, Goberdhone
Seal took no further steps until an order was passed
on the 11th-Jane 1918 at the instance of Raﬂmsholy
Dasi, for his committal anless he filed his schedule
within a certain pe: 1od. Thereupon, on the 16th July
1913, the insolvent filed his schedule, estimating his
assebs at nil and his liabilities at Rs. 2,526-1-3. The
pxincipal creditor was Raikishory Dasi, whose ¢laim
was admitted to be Rs, 2,569-14. The public examina-
tion of the insolvent was held on the 2nd Novemberp
1913, in the course of which the conveyance of the 9th
November 1911 was challenged as a colonrable and
frandulent transaction. The application for the ingol-
vent's discharge was fixed for hearing on the 7th July
1914. | '

On the 2nd July 1914, Raikishory Dasi filed a
petition praying for a declaration that the transfers of
the 9th November 1911 and the 12th October 1912
were inoperative and void, and that "the property
remained. that of the insolvent, and for cousequential
relief. On the 3lst July 1914, Lakhipriya Dasi filed

her affidavit in opposition alleging that the transfers

were made bond fide and for valuable conmdemtmn
and c,lfummg the property.

Evidence was taken and, on the 161”}1 Mcu'c,h 1()13,
Chaundhuri J held and dechued that the transfers were
void as .dg‘illl%t the Official Assignee, and ordered
fol«_hlprua, Dasi to make over possession of the one-
thxrd undwuled share in.the premises to the Oihcml
Asblgnee

Against this Judwment and order Lakhipri iya Dasi
preferved dn! appedl Thereupon,. Raikishory Dasi

~made the present application for security for costs.
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Mr. Lahiri (with him Mr. K. N. Mazivmdar), for
the applicant. The property in question form the
- only assets of the insolvent, and the applicant is the
only substantial creditor. " The appellant is a purda-
nashin Hindu lady, and has no property. She should
be ordered to furnish security for costs.

Mr. Sircar (with him Mr. S. K. Chakravarti,
for the appellant. Thig Court has no jurisdiction to
entertain the present application. The right of appeul
in insolvency is given by section §, sub-section 2. sub-
clause (b) of the Presidency Towns Insolvency Act.
The consequence is that the only provision under
which this application can be made is Order XII,
rule 10 of the Code of Civil Procedure. Now there is
direct authority, that such an application would not lie
under s. 549 of the old Code (which has been repro-
duced by Order XI.I, rule 10) in the case of an appeal
from a single Judge of the High Court to the Court of
Appeal : Sesha Ayyar v. Nagarathna Lala (1).

On the merits, it is submitted that “ mere poverty
is no ground for requiring an appellant to give se-
curity for the costs of the appeal:” see Woodroffe’s
Civil Procedure Code, 1st edition, p. 1237.

- Mr. Lahiri,in reply. Section 8, sub-section (2}, sub-
clause (b) of the Presidency Towns Insolvency Act
says that an appeal from a Judge in insolvency shall
lie in the same way and be subject to the same provi-
sions as an appeal from an order made by a Judge in.
the exercise of the ordinary original civil jurisdiction

of the Court. Order XLI, rule 10 of the Code deals
with the question of security for costs on appeal from

the ordinary original civil jurisdiction. If the present

application cannot be entertained, for the same reason
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‘no such similar application can be entertained in’

appeals from the ordinary original civil jurisdiction:
(1) (1908) L L R. 27 Mad. 121.
19
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It has always been the practice in this Court to enter-
tain such applications.  Sesha Ayyar v. Nagarathna
Lale () has never been followerd or referred to by
this Court. Moreover, section 117 of the Code of Civil
Proczdure makes the provisions of Order X LI, rule 10
applicable to High Courts.

WoODROFFE J. This is an application for security
for costs in an appeal against a judgment passed by
Chandhuri J., in insolvency. It is unnecessary to
recapitalate the facts which are set out in the petition.

The application is opposed both on grounds of law

and fact. As regards the first question, the point is
whether Order X LY, rale 10 applies to the case of an
appeal from an order passed by a Judge in insolvency
ander Act IIL of 1909. Section 8 (0) of that Act states
that an appsal shall lie in the same way and be
subject to the same provisions as an appeal from an
order made by a Judge in the ordinary Original Civil
Jurisdiction. The questionfhen is, does the order
apply to the latter case. No doubt the case of Sesha
Ayyar v. Nagarathna Lala (1) answers this question
in the negative  This case was decided prior to
the present Code and has not been referred to nor
followed so far as we are aware in this Court where
the previous practice has béen to entertain such appli-
cations: under section 117 of the Code its provi-
sions apply to the High Courts save as provided in
Parts IX and X. I am of opinion, thereforve, that
we have power to entertain and adjudicate this appli-
cation under section 117 and- Order XLI, rule 10,
of the Code. This cbnclusion is in conformity with
the previous practice ander which such applications
have been adjudicated. It cannot be reasonably held
that this Court, when sitting in appeal from a decision |
(1) (1808) T. L. B. 27 Mad. 121.
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on the Original Side, is deprived of powers necessary
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to an effective jurisdiction admittedly existent on the ,rnipriva

Appellate Side of the same Court. For, if Order XLI,
rule 10 does not apply, there is no other provision
applicable, and in such o cuse it would be necessary
to invoke the provisions of section 151. On the facts
stated in the petition, and in particular on the findings
of the learned Judge there stated, I am of opinion
that Secu.rity should be required of the appellant.
The applicant is entitled to the costs of this
application.

SANDERSON C. J. T agree.

MOOKERJEE J. [Iuagree.

J. C. Application allowed.

Attorney for the appellant: J. N. Mitter.

Attorneys for the respondent: K. M. Chutterii & Co.
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