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INSOLVENCY JURISDICTION.

Before Sanderson C. Woodrnffe and Moal-erjee JJ.

LAKHIPRIYA DAST
V ,

RAIKISHORI DABL*

Jn .so h e n c i/— H e c u rity  f  >r C o sts— A jp p e a l— J u r is d ic t io n  — P r e s id e n c y  T o im s  

In s o lv e n c y  A c t  { I I I  o f  1QQ9) s. S  (5 )  (/;) — C i v i l  P r o c e d u r e  C o d e  ( A c t  J~ 

o f  1 9 0 S )  s«. 1 1 7 , 137 a 'u l 0 .  X L l ,  r .  10— P r a t ic e .

On an application to the Court of Apped for weeurity for cosl» in an 
appeal from an order of a Jinlge in insulveney :—

H e ld ,  tliat tlie Court lias jurisdiction to entertjiin the application under 
«. 117 and 0. XLI, r. 10 of tlie Code o£ Civil Procednrf', read witli h. 8 (S)
(6) of the Presidenuy Towns Insolvency Act.

Sesiha Ayyar v, Nagarathia Lala (1) not followed.

A p p l ic a t io n ", T h is  w aa a n  a ijp lic a t io n  for  se cu r ity ’ 
t'or c o s ts  i l l  an apx^eal p re ferred  a g i\iiia t  a  J iiclgm ent  
in, in s o lv e n c y  i>assed b y  O lia u d h n r i J .

On tlie 7tli September 1911, a suit waB institated  
on a hatchit ta  in  the Court of Small Causes against 
G-oberdlione Seal by Ms iiiother-in-iaw, Sreemiitfey 
Raikisliory Dasi. On the 9th November, 1911 G-ober- 
dhone Seal purported to convey his oiie-tliird undivided  
share of the prem ises No. 20, PanchaiiaiL Pal’s Lane, 
which was his sole asset, to his wife Sreem atty Sarba- 
siindari Dasi. On the 20th February 1912 Raikishory  
Basi obtained a decree in  her suit. On the 27th 
February 1912, Groberdhoiie filed his petition  in  insol
vency. By a conveyance dated the 12th October 1912»

Appeal from Origiaal Order Ko. 61 of 19l5.
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Sreemutty SarbasiTMcIari Dasi purported to convey the 
one-fclurd undivided share conYeyed to lier by her 
husband, to the appellant Sreem utty Lakhipriya Dasi.

After filing his p3tition in insolvency, G-oberdhone 
Seal took no further steps u ntil an order was passed 
on the 11th -Jane 1913 at the instance of Raikisliory  
Dasi, for his com m ittal unless he filed his schedule 
w ithin  a certain period. Thereupon, on tlie 16th JuJy 
1913, the insolvent filed lus schedule, estim ating his 
assets at nil  and his liabilities at Rs. 2,526-1-3. The 
principal creditor was Raikisliory Dasi, whose claim  
was admitted to be Rs. 2,369-14. The public exam iaa- 
tion of the insolvent was held on the 2nd Novem ber 
1913, in the course of which the conveyance of the 9th 
November 1911 was challenged as a colourable and 
fraudulent transaction. Tiie application for the insol
vent’s discliarge was fixed for hearing on the 7th July  
19U.

On the 2nd July 1914, Raikishory Dasi filed a 
petition praying for a declaration tliat the transfers of 
tUe 9th November 1911 and. the 12th October 1912 
were inoperative and void, and that ‘ the property 
remained, that of the insolvent, and for consequential 
relief. On the 31st July 1914, Lakhipriya Dasi filed 
her affidavit in  opposition alleging that the transfers 
were made bond fide  and for valuable consideration  
ami claiming the property.

Evidence was taken and, on the 16th March 1915, 
Ohaudhuri J. held and declared that the transfers were 
void as against the Official Assignee, and ordered 
Lakhipriya Dasi to make over possession of the on^- 
third undivided share in , the premises to the Official 
Assignee, .

Against this Judgment and order Lakhipriya D asi 
preferred .an-' appeal. • Thereupon,. R aikishory Dasi 
made the present application for security for costs.



M r. L a h ir i  him M r. K. N . Maziimdar),  for lOiS
the cant. The property in question foriii the LAKHmai'A 
only as^sets of the insolvent, and the applicant is the 
on ly  substantial creditoj*. “ The appellant is a p u r  da- eaikishori 
•nashin H indii lady, and has no property. She slioulcl 
be ordered to fnrnish secnritv for costs,

M r. Sircar  (w ith him Mr. S. K .  Chakravarti) ,  
for the ai^pellant. Tliis Court has no jurisdiction to 
entertain the present apx)]ication. The riglit of appeal 
in  insolvency is given by section 8, snb-section 2, siib- 
clanse (b) of the Presidency Towns Insolvency Act.
The conseqnence is that the only provision under 
w hich this application can be made is Order X L I, 
rule 10 of the Code of Civil Pi’ocednre. Now there .is 
direct authorit3% that such anai)i)lication would not lie  
under s. 549 of the old Code Cwhicb has been repro
duced b}̂  Order XLI, rule 10) in  the case of an appeal 
from a single Judge of the High Court to the Court of 
A p p eal; Seslm A y y a r  v. N a g a ra th n a  L a la  (1).

On the merits, it  is submitted tlmt “ mere poverty  
is no ground for requiring an appellant to give se
curity for the costs of the appeal.: see Woodroffe’s
Civil Procedure Code, 1st edition, p. 12i>7.

Mr. Lahiri,  in  reply. Section 8. sub-section {2), sub
clause (6) of the Presidency Towns Insolvency Act 
says that an appeal from a Judge in insolvency shall 
lie in the same w ay and be subject} to the same provi
sions as an appeal from an order made by a Judge  in 
the exercise of the ordinai’y original c iv il jarisdiction  
of the Court., Order XLI, rule 10 of the Code deals 
w ith the question of security for, costs on aijpeal from 
the ordinary original civ il jurisdiction. If the x>resent 
•ai>plication cannot be entertained, for the same reason 
no such sim ilar ai)plication can be entertained in  
appeals from the ordinary original c iv il juriscliction,

Id

V O L «  X L I I I , !  C A L C U T T A  S E R I E S .  2 4 5

(1) (1903) I. L. K. 27 Mad. 121.



1915 I t  lias always been fcha pracfcice in  this Coiiri to entcr-
Lak^iya applications. Sesha A y y a r  v. N'agarathna

Laid  (1) lias neve I' been followed or referred to by
RAiKmoRi Coni’t. Moreover, section 117 of the Code of C ivil 

Da!si. Proc3diire makes the provisions of Order XLI, rule 10 
applicable to High Courts.

W 0 0 DB,0 FFE J .  This is an application for security  
for costs in an appeal against a judgm ent passed by 
Ohaiidhiiri J., in Insolvency. It is iiiinecBssary to 
recapitulate the facts which are set out in the petition. 
The application is opposed both, on grounds of law  
and fact. As regards the first question, the point is 
whether Order XLI, rule 10 applies to the case of an 
appeal from an order passed by a Judge in insolvency  
under Act I l f  o£ 1909. Section. 8 of that Act states 
that an appeal shall lie  in  the same w ay and be 
subject to the same provisions as an appeal from an 
order made by a Judge in the ordinary Original Civil 
Jurisdiction. The question then is, does the order 
apply to the latter case. Ho doiibt the case of 6'esha 
Aj/ijar V. N ag ara th n a  Lola  (1) answers th is question  
in the negative This case was decided prior to 
the present Code and has not been refferi'ed to nor 
followed so far as we are aware in. th is Court where 
the previous practice has been to entertain, such appli
cations: under section 117 of the Code its provi
sions apply to the H igli Courts save as provided in 
Parts IX  and X. I am of opinion, tliereEore, that 
we have x^ower to entertain and adjudicate fcliis appli
cation under section 117 and- Order X L I, rule 10, 
of the Code. This conclusion is in conform ity w ith  
the previous practice under which such applications 
have been adjudicated. It cannot be reasonably held  
that this Court, when sitting in appeal from a decision

(1) (1803) I. L. R. 27 Mad. 12\.
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on the Original Side, is deprived of powers necessary
to  a il e f fe c t iv e  .iiirisdiG tioii a d m it te d ly  e x is t e n t  o n  t l ie  l a k h i p r i y a

Appellate Side of fclie same Court. For, if Order XLI,
r u le  10 doGH n o t  api^ly, tb e r e  is  n o  o th e r  p r o v is io ii  R a i k i s h o s i

a p p lic a b le , a n d  i i \  hucIi  a  c a se  i t  w o u ld  b e  n e c e s s a r y
to invoke tlie provisions of section L51. On tlie facts Woodroffe

stated in  tbe petition, and in particular on the findings
of the learned Judge there stated, 1 am of opinion
that securit}^ should be required o? the appellant.
The applicant is entitled to the costs of th is  
application.

S a n d e r s o n  C. J . I  agre,e.

M o o k e r je e  j . I  agree .

J. c. Application allowed.
Attorney for the uppellant: J. N. M itter .
Attorneys for the respondent: i?. ilf. Chatterji  4* Clo.
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