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applie,s. It perhaps may Beein a liard case on tlie 
La-îtTFome appellants before iis, but there is no escape from it, 

Certaialy there is no escape from it in  the suggestion  
of occupancy right. It is made for the first timfe in  

M a h a t a p .  this Court.
'We must, therefore, dism iss tlie appeal w itli costs.

V.
B ejoy

C h a n d

G. S. Appeal dismissed.

A P P E L L A T E  G8VIL.

Before. Moohevjee and Newhonld JJ.

1916 NIEUNJA RANI CIiOWDHUEA.NI

Aug. 11.

SEOEBTARY OF STATE FOE INDIA.*

Penalty—Court Fees Act {V II of IS70) s. 10 E —Scope of the seAion—Suit 
to recover penalti/ ly Secreiarij of State, maintciinahilitij of—Decixmi 
of Revenue autlwritii-~Jurisdictio?i of Civil Court.

Unless t h e r e  is a statutory bar, a suit is maintainable by the Secretary 
of vState for India in Council for recovery of a penalty lawfully imposed.

A Civil Court lias no, jurisdiction to review the decision of a Revenue 
authority on the ground that tlie valuation liad been incorrectly made or that 
the discretion in tlie iuapositiou of the penalty had been erroneovssly 
exercised., l^ut the position is different w’lien the order for imposition of 
penalty is assailed on the ground that it has not been made in accordance 
with the statute. If the action of the Revenue authority is ultra tires, if 
he has not followed the procedure prescribed by the statute which i*! the 
source of his authority, there is no enforceable claim which a Civil Court is 
bound to recognize.

Manehji v. Secretary of State for India (1) followed,

® Appeal from Appellate Decree, No. 637 of 1912, against the decree of 
A. E. Edwards, Additional District Judge of Faridpur, dated Feb. 8, 1912, 
affirming-the decree of Behari Lai Chatterjee, oflg. Subordinate Judge of 
Faridpur, dated Aug. 9, 1910.

(1) (1896) Bom. P. J. 529.



S e c t i o n  1 9  E  o f  t h e  C o u r t  F e e s  A c t ,  1 8 7 0 ,  c o ! i l , e m n l a t e s  a n  a p p l i c a t i o n  1 9 i 5

o n  t h e  p a r t  o f  t l i e  p e r s o n  w h o  !uxs  t a k i m  i u t  p r > ) b : i t e  a n d  p r i n l u c e s  t l i e  s a m e

t o  b e  d u l y  s t a m p e d .  I t  f u r t U e r  c o u t - n i p l a t e r i  t h a t  t h e  e . ' ^ t i n i a t e d  v a l u e  o f  ^ E a .v i  

t h e  e s t a t e  i s  ' e s s  t h a n  w h a t  t l i e  v a l u e  h a s  a f i e r w a r i l s  p r o v t d  t o  1)6. C h o w d h u b a n ' I

A . - G .  V. F r e e r  ( 1 ) ,  B r . t d l a n g h  v .  C l a r k e  ( 2 ) ,  C a w t h o n i e  v .  C a t n p l e l !.(?)),

In the gooch of Omda Bibee- (4), In the goolti of Stevenso’i (5 j  re£ei\'ed tu. p̂.
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I n d i a .

S e c o n d  A p p e a l  by Nikmija .'Rani Cliowdiiuraiu 
(executrix to tlie estate ot Kailasli Chandra Cliowdliury), 
the defendant.

The facts are shorth^ these. The defendant applied 
for probate of w ill of her deceased hnsband, Kailash 
Chandra Ohowdhnri, to the D istrict Delegate of Farid- 
piir and assessed the value of the estate left her 
hnsband at Rs. 78,112-14-1 pie. Usual notice was issued  
to the Collector of Faridpur by the Court under section  
19 of the Court Fees Act. On the recel|)t of the 
notice by the Collector, an enquiry ŵ as made as to the 
Yaliie of the ]3roperties and the Yaluation was ascertain­
ed to be Es. 1,69,125-15 aiinas. On the 10th of Decem­
ber 1908, the defendant was asked by the Collector to 
amend the valnaiio.ii and to shoAV cause w hy under- 
valnalion was made. The Collector further informed 
the B istvict Delegate as to the amendment of the 
valuation, but was informed that the probate had 
already been'issued to the defendant on the valuation  
made by her .for wldch court-fees amounting to 
Rs. 1,563 had been realized from her on the 28th of 
August 1908. On. the 2nd of Jiinuary 1909, the defend­
ant appeared before the Collector with a petition pray­
ing for amendment of the valuatJonand depositing the 
deficit court-fees to the value of Rs. 1,821. The peti­
tion was supported by an affidavit. The Collector 
submitted thrdugh the Commissioner all the papers to

(1)(1822) 11 Price 1?3. (3) (1790) 1 Anst. 214.
(2) (1883) L. R. 8 A. G. 354. (4) (1899) 1. L. R. 26 Calc, 407.

(5)(1902U) a, W. N. 898.



1915 Uie Board of Eeveiine for orders under section 19 B o!
Nik̂ v Court Fees x4ct. The Board of.R evenue directed

RaxN! bĵ  its order, dated the 4th of J iiiy  1909, lev y  of fu ll 
CuowimtTKANJ farther p e n a l t y  of double such court-

SEcitET>RV fees which amounted to Rh. 6,768. This su it was for 
recos^ery of that sum of RvS. 6,768 by the Secretary of 
State through the Collector of Faridpur. The plaint 
was filed on tlie 11th of JJecember 1909. Previous to 
the institution of the suit, the defendant moved the 
Board of Revenue w hich reduced the peJialty to ]nilf,
i.d., Bs. 3,384. The plaintiff, thereupon, amended the 
plaint for recovery of Rs. 3,384.

The Subordinate Judge of Faridpur decreed the 
suit with costs. The defendant then appealed to the 
District Judge of Farid pur who dismissed the appeal 
with costs. Hence this second aj)peal.

Sir Eashbehuri GJiose (w ith him h a b u  D w a r k a  
Nath Cliuckerhiirty . and Bahti C han dra  K a n ta  
Ghose), lov the appellant, attacked the Judgment on 
three grounds: (1) that the suit was not m aintainable ; 
(ii) that the fine imposed was imposed in  contraven­
tion of the statute under which the Board acted; (iii) 
that the penalty was personttl and was not recoverable 
from the estate.

The suit should t)e dismissed on the ground that the 
estate of the Testator is not liable for th.e fine. The 
fine has been imposed under section 19 E of the Court- 
Fees Act, and the Court has to determ ine whether the 
Board did or did not act in conform ity w ith  the 
law. 19 A and 19 E refer to tw o different stages, 
l l ie  sta,ge conteuiplated l)y 19 E of the Oourt-Fees 
Act was never readied and hence there could, be no 
tine. There is no precedent for such a su it. Such 
suits in England are by way of inform ation by the 
Attoniey-G-eneral. Tlie requirements of the section  
were not complied w ith .
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The jS.ne is imposed upon the executrix. It has been 
imposed because she has not disch3sed the true value niki'x.ia 
oi the estate ^vbich came into her iuind. It is a fine.
T -  • m i  - 1  t ! • > C u i n v R H r R A X iIt IS a penalty. There ih no Jaw uDder whicu you
can punish a third person as aa offietider. Besides ÊriiETAEY

1 OF S t a t k  f o r

tlie beneficiaries miftlit be iufautvS, as they are in. th is Isnu.
case. The valuation was amended in this case.
There the proceedings ended or should have ended.
As soon as uiy clieiit accepted tlie valuation of tlie 
Collector there was an end to the proceedings.

The Senior Government Pleader {Babii S a m  
Oharan MUrct), lor the resx)ondent. The in itia l 
mistake was to issue probate w ithout receiving the 
Collector’s report. I see there is a minor concerned in 
this case. I can]U)t support tliis case on the merits.

Mookerjee akd N ewboitld JJ. This is an appeal 
by the defendant in a suit Tor recoYery of iJenalty im ­
posed on her under section 19 E of the Court‘Fees Act,
1870. The !;acts material for the determination of the 
questions of law raised before us, are undisputed, and 
lie  in  a narrow compass. The appellant applied for 
probate of a w ill executed by her liiisbaud, Kailasb 
Chandra Choudhury. Thereupon notice was issued  
to the Collector of Faridpur under sub'section (7) of 
section 19 H  of the Court Fees Act. As no reply was 
received, from the Collector, probate was issued to the 
petition.er on the 28th August 1908, on payment of 
Rs. 1,563, the duty payable upon her Yaluation of' the 
estate. On the 10th December 1908, the Collector of 
Faridimr, who bad m eanwhile communicated w ilh  the 
Collector of Backergunge wliere some of the properties 
were situated, held that the .value of tbe estate was 
Ks. 1,69,1:^S and not Rs. 78,122. as stated by the i>eti- 
tioner in her apx)lieatioii for |)robabe. He accoixlingly 
directed the petitioner to amend the valuation and to

YOL. X LIIL] CALCUTTA SERIBB, 2̂



1915, explain tlie cause of iiader-valiiatLoii. N otice wa«
Niku î\ served 111)011 lier on the 15tli December 1908. On the

Eavi 2nd January 1909, she presented a petition to the 
Lhowdiiueam which she fitated that tlie valuation as

S e c r e t a r y  made bv her agents and accepted by her in  good faith,
OF S t a t e  FOK "  , ■ x i  • ^  , •

I n d i a . w a s  correct, as the majority oi the i^roperties were 
small shares in  various estates and could not fetch  
large values. She added, however, that she had no 
desire to litigate the matter and deposited Rs. 1,821, the 
additional fee x^iiyable on the hyx)othe3is that the valu­
ation of the Collector was correct. On tlie 16th. January 
1909, the Collector recommended to the Commissioner 
that the additional sum m ight be accepted, and the 
probate amended. This was endorsed by the Commis­
sioner and submitted by him to the Board of Revenue 
for sanction. The Board, however, on the 4th July, 
1909, directed that double the fee payable, that is, 
Rs. 6,768 be levied as penalty from the petitioner 
under section 19 E of the Court Fees Act. This order, 
made without any notice to the petitioner, was com- 

' niunicated to her on the 15tli August 1909. On the 
11th September 1909, she petitioned to the Board to 
reconsider the matter, but daring the i^endency of her 
application for review, the Collector instituted tlie 
present suit on the 11th December 1909 for recovery 
of. Rfi. 6,?68. On the 16th January 1910, the Board, on 
review, recfnced the penalty to Rs. 3,384. On the 
Stli August 1910, the plaint was amended and tlie 
claim was redaced to that snni. The defendant re- 
sisted the claim sabstantially on three grounds, name­
ly, that the suit as frani€Kl was not m aintainable ; 
secondly, that the penalty had not been imposed in  
accordance w ith statutory provisions, and consequent­
ly  could not be recovered; and, th ird ly ,  that even IE 
the penalty was recoverable, no decree could be made 
against the estate in  her hands. The Subordinate

2Bi INDIAN LAW REPORTS. [VOL. XLIIX.



Judge o Y e iT u le d  these contentions and decreed tbe 1915

siiifc. .Upon appeal, that decree lias been affirmed by xiki:nja
the D istlie t Judge. The present appeal was summarily 
dism issed under rule 11 of Order XLI of tbe Code by  
Brett and Sliarfiiddin JJ. The appellant then applied SEpBTAEv

^ ^ ^  ̂ OF S t a t e  f o b
for review of judgment and obtained a Eule. xAfter India.
the r e t i r e m e n t  of Bi'ett J., t l i e  Rule was made a b s o l u t e  

by Sharfaddin J., on t h e  g r o u n d  t h a t  i m p o r t a n t  ques­
tions oNaw^ were i n Y o W e d  in t l i e  aj^peal. The a p p e a l  

lias now come up b e f o r e  us for final disposaJ, a n d  on 
b e h a l f  of t h e  a p p e l l a n t  tbe t h r e e  grounds urged in t l i e  

l ^ r i m a r y  Court in  answer t o  the claim h a v e  been 
r e i t e r a t e d .

As regards the lii'sfc objection, nam ely, that the su it 
is not m aintainable, we are of opinion that there is no 
foundation for it. Assume that the x)eualty has been 
rightly imposed ; there must be some method for its  
recovery. A suit for its recovery is not barred either 
exp licitly  or impliedl}^. There is no provision in the 
law for recovery of the penalty by summary process, 
as section 19 E is i^ot mentioned in sub-section (1) of 
section 19 J. But even if a summary remedy had l)een 
pcovided, it Vvould not follow that the Grown was not 
entitled to the ordinary remedy by a suit, which is 
open to,all its subjects. In England, where the Crown, 
claims sums due to it by way of j)enalty or otherwise, 
the recovery may be had by inform ation:
Free}' (1), B ra d la u g h  v. Clarke (2), Gawthofme v.
Qamphell W e feel no doubt that unless tliere is  a* 
statutory bar, a su it is maintainable by the Secretary/ 
of State for India in  Council, for recovery of a penalty  
law fully imposed.

As regards the’secoiKl objection, namely, that the 
penalty bas been Imposed in, contravention of the

(1) (1822) 11 Price 183. (2) (1883) L. B, 8 A. G. 854.
(3) (1790) 1 Anst. 205, 2U.
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G h o w d h u k v n i

1915 statute ajicl is consequently not i-ecoverable, the
■̂numjA qaestion lias beeti raised, whether it is open to the
Rani Civil Coiirt to detem iiiie the iiiafcter. The decision in

Manekji  v. Secretary o f  S ta te  f o r  In d ia  (1.) shows
SiiCHSTARv Civil Go art has no jurisdiction to review  the

OF S t a t e  FOR „ , ,  . .  -i - ■ ,In'dia. decision of a Jievejuie authority on the ground that
the vaUiation had been incoiTecti.y made, or that the 
discretion in tlie iiiiposition of. the penalty had been 
erroneously exercised. Bntt^iie position is different 
when fche order for im position of penalty is assailed 
on the groiind tliat it has not been made in. accordance 
with the statute. If the action of the Reveniie autho­
rity is ultra  vires, if he has not follow ed the procedure 
prescribed by the statute w hich is tl,ie sonrce of liis 
authority, there is no enforceable claim w hich a Civil 
Court is bound to recognize. W e must consequently  
detemrine whether the im position of the penalty in 
tlie case before us was ultra vires.

Section 19 {1) of the Court Fees Act contemplates 
the pre-payment of duty before an order for grant of 
probate is m ade: In  the Goods o f  Omda Bibae (2). 
In the case before us, tliis appears to have been done. 
A notice was thereupon Issued to the Collector under 
section. 19 H to enable liiiu to test tlie Yaluatdon. 
As no communication was received from liiin, the 
Court issued the probate. Stibsequeiitly, the Collector 
called upon the petitioner to amend the valuation  
under sab-section (t5j of section 19 H. The applicant 
for probate did not accept the valuation made by the 
Collector. She maintained, on the otlier hand, that 
the original valuation made by lier was not inadequate, 
but with a view  to avoid exj)ense and litigation, she 
deposited the excess sum demanded. The Board of 
Revenue; thereupon, x>roceeded to impose a penalty 
oil the applicant under section 19 B. In our opinion, 

(1) (1896) Bom. P. J.-529. (2) (1899) I. L. R. 26 Calc. 407.
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r.
S e i - j s e t a r y  

OF State fok

section 19 E bad no ajjplicatioii in  the events wliicli
bad happened. As pointed oat in the case of M anekji  '̂iki;nja
V. Secretary o f  State  (i), section 19 E coiitem piates an

C h OWDHTJRAX]
application on the part oi the pereoii who had taiien 
out probate aud produces the same to be duly stamped.
There was no such apj^iication in  the present case. I n d i a .  

The section further contemphites that the estimated  
value of the estate is less than 'wluit tlie value has 
afterwards proved to be. In tlie present case, there 
■was no determiDatioii of the valuation bv the Probate 
C ourt; tbere was, on the one hand, an estimate by 
the petitioner, there was, oil tlie other hand, an assess­
m ent by the Collector which was not accepted as 
correct by the applicant; indeed, she dispnted the 
correctness of the groiiiids for tlie hio-her assessment.
Tliere was, consequently, no room for the application 
of section 19 E. If it w’-as intended to take proceed­
ings undej’ section 19 B, as the petitioner disputed  
the correctness of the asse.vssment by the Collector, 
the Court should have been moved for an enquirj^ 
into the true value of the assets umler section 19 H ; 
and if the Collector had adopted, such a course, it  
w ould have been incnnibent upon him, as explained  
ill the case of In  the goods o f  Stevenson  (2), to make 
out a case foi‘ enquiry upon definite facts. No such 
step was, Jiowever, taken, possibly for the reason that 
the Collector was of oprnion that no penalty should 
be imposed. But whatever the reason m ight be, it is 
plain that there was no compliance w ith  the statutory 
requirements, and that the contingency contemplated 
in section 19 E had not arisen. ISIor was action taken 
under section 19 G w hich is moidded on section 43 
of 55 Geo. I l l ,  Ch. 184, and section 122 of 56 Geo. I l l  
Ch. 56. W e may here point oat th e : rt3ason w hy  
section 19 J, which prescribes the mode of recovery
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1915 of penaUtes, makes no m ention of section 19 E. In
where tbat section is properl}^ applicable, the 

lUx’i petitioner is entirely in  the hands of the cliief con-
C e o w d h t j e a m  antbority, wlio is at liberty  to lefnse

Sbcbetary stamp tbe probate till the penalty has been p a id : 
OF S t a t e  f o u  -

I n d i a . no occasion can consequently arise tor recovery, by
summary process or by suit, of the penalty imposed  
under section 19 E. W e are of opinion tbat tbe action  
of tbe Board of Revenue was entirely  misconceived, 
and that the im position of tbe penalty under section  
19 E was u ltra  vires. There is  thus no legal founda­
tion for tbe claim.

As regards the third objection, namely, that the 
penalty is personal and is ]iot recoTerable from the 
estate, we need only say that it raises a quesstion of 
first imi:»ression and of some nicety, w hich need not 
be determined in view  of our decision on the second  
objection.

The result is that this appeal is allowed, tlie decree 
of tbe District Judge reversed and the su it dismissed  
with costs in  all the Courts.

S. K. B. A ppeal  allotuecL
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