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the Bliagalpn r firm, was clearly not liarred by lim it- 
atioii. The earliest dealing w itli tlie Calcutta shop e^̂shbmaev 
was tlie lOtli* i^eptember, 1906. The acknowledgment 
by the Board ot Reveime in tlioir letter (Ex. 20) *
of tlie 24th of August, 1909, was w ith in  3 years from Anani> iiam. 
tlie date of the del)ts. This suit was therefore, in my F l k t c h e e  .1.  

opii)ion, brou^'ht within time. The present apj)eal. 
therefore, fails and must be dismissed with costs. Let 
the record be sent down at once.

R ic h a r d s o n  J .  I  iigrec-.

s. M. Appeal dismissed.

A P P E L L A T E  CIVIL.

Before Jenkins C.J., and llulmwood J.

KUSOIJHAJ BHUKTA
V. Julu21.

BRAJA MOHAN BHUKTA.^

Mistake—Suit to set aside previous decree on gro’oid of mistake—Gom])e- 
tence of aomprnmise and decree thereon—Rectification—Fraud.

A decree cao be !9©t aside by .suit ou the groaud of fraud if pf tlie 
required character.

But a suit doe.s not lie to set sside a decree ixi a previous salt on tiie 
ground that the Judge ia passing that decree made a mistake.

Jogeswar Atha v. Gmgct> Biskrm Ghattmk (1) dissented from.
Mahomed Golah v, Mahovud Sullimim (2), 8adho Misser v. Gokib 

Sijtgh (3), and Bhandi S jigh v. Doiolat Ray (4) referred to.

Appeal from Appellate Decree, I n o , i933 of 1914, agaiust the decree 
of Benode Behari Mitter, Subordinatd Judge of Midnapur, dated April 7,
1914. affiruiing the decree of Plianindra Mohan Ohatterjee, Munsif of 
Tamluk, dated Feb. 22, 1913.

(1);(1904) 8 C. W. N. 473. (4) (19l2) 17 0. W. N. 82 *,
(2) (1894) I, L. E. 21 Calo. 6J2. 15 C. L. J. 675.
(3) (1897) 3 0. W.N. 375.
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While ill the case of a cuiflpromise, as tko coutracfc is capable of being- 
rectified for ati appropriate mistake, so, as the necessary consequence, vs tlie 
decree which is ruerel)'' a wore formal expression given to that contract.

BuddersfieM Banlc'mg Co. Ld. v. Henry Lister and Son Ld. (1) 
follovFed

S e c o n d  Apx^eal by Kusodhaj Bhukta, the defendant 
No. 1.

This was a declamtory suit to sec aside a previons 
decree ou the ground of mistake, and to get a f  share 
of the lands in suit on establishm ent of p la in tiffs  
title thereto. The defendants Nos. 2 and "6 siipi)orted 
the plaintiff. The defendant No. 1 coiitended that 
neither the plaintifl; nor the defendants Nos. 2 and 3 
ever had any right to the disputed lands, that the pre
vious decree was not liable to be set aside or rectified, 
and he had che right to i of the properties in  suit. 
The learned Munsif, 1st Court of Tamlulc, decreed the 
s u it ; and on appeal the Subordinate Judge of Midna- 
pore afSrined that decision. Thereup'on, the defendant 
No. I preferred this appeal to the H igh Court.

Bobu B ip in  Behari Ghose (senior) (w ith  him Babih 
iSatindra Nath B oy  and B abu  M an n ia th a  ISfatk Pal),  
for the appellant. The main question is whether a 
civil suit lies to declare that a previous su it between 
the same i^arties was erroneous. I say such a suit does 
not lie.

‘J e n k in s  C.J. I s  there no fraud alleged ?'
Nothing of the kind. This was pointed out when  

m y Lord the Chief J iistice adm itted the appeal. The 
learned Mmisif held that such a su it was m aintainable 
following the decision of Maclean C. J. in  Jogpswar  
Atha ^. Ganga B ish n u  Ghattack(2),  and that section  
623 of the Code of Civil Procedure was an enabling  
section only and not compulsory. Such a su it w ill not

(1) [1896] 2 Oh. 273. (2) (1904) 8 0. W. N. 473.
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lie ill Riigland. I rely on tlie case of B h a n c U  Smgh y .  

Boivlat R a y  (1).

' J e n k in s  GJ. ( to  R e sp o n d e n t) . Are y o u  g o i« g  to  
c o n te n d  th a t  a s u it  can  b e  b r o iig lit  to  c o r r e c t  a 
p r e v io u s  d e c r e e

[B abu  Jyo iish  OJian(hxi H a s m .  Jogesivar A t h a ’s 
Case (2) is  a u t l io r ity  th a t a s u it  w i l l  l ie  for  th e  c o r r e c 
t io n  of x>revious m is ta k e s .y

That case has been considered in later cases, 
viz., Clicind Mea  v. S r im a t i  A s im a  Banii- (3), and 
Bliandi Singh  v, DowLat B a y  (Ij where it has been 
distiiiguished. K aver i  A inm all  v. Sastr i  B m nier  (4), 
and S ri  Gopcd v. P ith r i  Singh {5) are also in my favour. 
In Jogeswar Atha^s Case (2) there was no consent 
decree but a mere clerical error in describing pro
perty jNo. 4. as ISTo. 3.

My next point is this :—Jn the j)revious suit it  was 
settled that defendant No. 1 (^appellant) and plaintiff 
would each have a lia lf share. Thereafter, on the 20th 
June, the defendants Nos. 2 and 3 executed a release 
in favour uf tlie plaintiff; w lien it had been declared 
that they had no in terest; so none can accrue to 
the plaintiff by that release. My next point is that 
when we have got possession from Court this suit for a 
mere declaration won’t He nnder section 42 of the  
Specific Relief A c t: Mahomed Golab v. M ahomed  
Siil l im an  (6) Sadho Misser  v. Golab Singh  (7).

Ĵenkins O.J. If the decree is not tainted by fraud 
no suit lies to set it aside. W e had better hear the 
otlier s id e /

B a b u  Jyotish  Chandra Hazra ,  for the respondent, 
Seeing i)1aintilf in previous suit claimed a  ̂ share

(1 )  (1 9 1 2 ) 17 0 . W . N . 82 ; (4 ) (1 9 0 2 ) I .  h ,  B . 2C M ad. 104, 109.

15 0 . L. .1. 675. . (5) (19U2;6 0 . W . N ,  881).
( 2 )  (1 9 0 4 ) 8 0 . W . K . 473. (6 ) (1 8 9 4 ) I. L. I?. 21 Cale. 612.

<3) (1906) 10 C. W. N. 1024, (7) (Iffy?) 8 C. W. N. 375.
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liatl the Coiii’t any jiirisciictdon to give him a decree
Kusmm.u *̂0̂’ i  jiidgmeiit] gave only, and in  conBeqiieiice
Bhukta tiiere was an apiyiicatioii for amendment of deci'ee.
BbLa submission, therefore, is that the Conrt liad no
Moi,an j i i i is d ic t io n  to p a ss  th e  d e c re e  it  d id  in  th e  f ir s t  s u it .  BmncTA.

‘.lENiaNS O.J. The Jtidicial Committee of the 
Privy Council lias set that qnestlou at rest by ruling  
tliafc every Court has jurisdiction to make a mistake."

'H o lm w o o d  J. 'Nor has any otiier Court jurisdic
tion to set it aside.] .

If a Conrt having jurisdiction exceeds its jurisdic
tion in the decree, that portion can be set aside.

■Je n k in s  C J . I t  is  n o t  a q u e s t io n  oi; ju r is d ic t io n ,  
b u t th e  erro r  l ie s  in  th e  g iv in g  m o re  th a n  Wtis a sk ed  

for.] Y e s ,
'Bobu Bipin BpJiari Ghose, It could have been 

corrected in apj)eal.]
Anything in excess of i  share was not in  suit.
■ Jen k in s C.J. H ov^ could evidence of this be 

giveJi in the face of section 44 of the Evidence Act ?‘ ,
Jogesivar A th a ’s Case ( I j  was a Letters Patent 

Appeal. The decree is not in accordance with the 
judgment, and I don’t see w hy a separate su it slionld  
not lie now.

" J en k in s  C.J. There is no cause of action." ‘
How ?
'J e n k in s  C.J. W hen it  is fraud it is not of the 

Court, but of the party ; w hile mistake is of the Court. 
Then what cause of action doevS the latter give

Of caurse nobody has any remedy against mistakes 
of Court.

' J e n k in s  C.J. Can you rectify a decree or an 
agreement when the mistake is  unilateral ? You can 
set aside, but hot rec tify  a decree in cas'i of fraud."

Yes.

m o  INDIAN LAW HBPORTS. [VOL. X LIII,

(0(1904) 8 G. W. N. 473.
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■ J en k in s  C.J. l ie c t i f ic a t io u  of d e c r e e  m u s t  be  
d o n e  b y  th e  O oiirt b.y w li ic h  i t  w a s  p a sse d .]

Babii  B ip ln  Befiari Ghose. Tlie former decree i-s 
correct. Bxceijfc Jot/eswar Atfia  (1) there ib no other 
case in my favour.

'J e n k in s  C.J. The power of rectification iB given  
by the Specific b elief Act, and applies to a con
tract when it does not give correct expressicjn to the 
contract as made: M adliavji  Bhcviji  v. R am nath  
Dadoba (2). Rectiflcation does not mean correcting a 
contract.'

Can 1 not say that m y snit is really one for a 
dechi rati on that the decree does not give what the 
judgment says ?

^Holm w ooi:) J . H a v e  y o n  e v e r  h e a r d  of a s i i i i  to  
a m e n d  a d e c re e

The rigiit of suit cannot be lim ited by Court unless 
expressly taken away by statute. Here I have a real 
grievaiice. Besides cannot m y suit be regai’ded as 
an application for amendment ?

' J e n k in s  C .J. The Chancery decision on which Sir 
■Francis Maclean professed to act, is a case of consent 
decree. As you can rectify an agreement, you can also 
rectify the consent decree based upon an agreement.^

Unless there is a particular remedy appointed for 
my grievance my right of suit is not taken away. 
Appeal, Review and Amendment of decree, as provided 
by the Code of Civil Procedure, do not exhaust all 
remedies.

' J e n k in s  C.J. Read the observation of L indly L .J , 
in Htiddersfield Banking Qo. Ld.  v. H enry L is ter  ^ 
Son, Ld.  (3). Of coarse if the agreement cannot be 
invalidated the consent .order is good. To set aside a 
judgment you m ust prove fraud. The case of a consent

(1) (1904) 8 C. W, N. 473. (2) (1906) I. L. R. BO Bom. 467.
(3) [1895] 2 Gh. 275,
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decree is not an exception, but a different principle is 
broaglit into p la y /

111 the case of Percival  v. Collector o f  Ohittagong  (1), 
Ameer A li and Brett ,TJ. be Id that a mistake in  
decree giving more than was asked in  plaint gives  
rise to a, sei)arate snit.

\T e n k in s  C.J. Y o u  have not been able to  b r in g  to  
oiir notice any case of a decree after contest being s e t  
aside in a subsequent snit, excei)t that of Jogeswar  
Atha  (2) which followed an aathority regarding con
sent decrees.'

I have Just found the only case where Jogeswar  
A tha  (2) has been followed, in the Punjab Records.

'H o lm w o o d  J. W ell, make a second application for 
amendment, but dou’t attempt to bring in a new kind  
of suit."

, J e n k in s  OJ. Tliis appeal arises out of a suit to 
set aside a decree.in a previous su it on, the ground that 
the Judge in pasvsing the decree in  that previous suit 
made a mistake. As an authority for this su it and its 
competence, we have been referred to the decision in  
the case of Jogeswar A tha  v. Gang a Bishnu Ghattach  
(2). It may be that a superficial exam ination oS that 
decision gives an appearance of authority for the 
proposition which the respondent advances before uâ  
and apparently has advanced with success in both the 
lower Courts.

Already it has become noticeable that there has 
been a crop of cases in  this Presidency in w hich  it has 
been sought to set aside previous decrees on the ground 
of fraud. The readiness to find fraud encourages this 
class of litigation  and the new departure has been a 
misfortune. If we encourage the idea that the alleged  
mistake of a Judge is to furnish a disappointed litigant

(1) (1900) I. L. E. 30 Calc 516, 519.. (2). (1904) 8 C. W. N. 473.



w ith  a fresli stai’ting poiiit for keeping iiis oi^poiieiit in K̂ 15
Court then this inisfortuiie would be gravely ino'eased
to the public detriment. There must be some end to B h i- kta

'Vi
litigation, I have said there may appear to be some bpJ ja
authority for this wait in the case I have mentioned. Mohaiv

B hltkta.
But it is apparent from the judgment in that case that -----
there was no intention of proceedings beyond the 
English authority. No instai3ce has been brought to 
our notice where a suit to set aside or rectify a decree 
in a previous suit ])as succeeded on the ground that 
the Judge was mistaken though his decree accuratelj^ 
expressed his intention. The only case to which re
ference was made in the case ot Jogesiva?^ Atlia (I) 
was a decision of the English Ooiirb where the decree 
was one passed not after contest but on agreement 
between the parties. But that class of case is govern
ed by a principle that has no application here. It is 
w ell settled that^a contract of the parties is none the 
less a contract because, there is siiperadded to it the 
command of a Judge. It still is a contract of the 
parties, and as the contract is capable of being rectified 
for an appropriate mistake, so. as the necessary conse
quence, is the decree which is merely a more formal 
expression given to that contract. I am unable to 
draw from those decisions, of which Huddersfield  
Banking Co., Ltd.,  v. H enry  Lister Sf Son, Ltd.  (2) is 
tyi;)ical, the conclusion that a decree after contest and 
giving accurate expression to the Court’s intention cail 
be set aside. There is no analogy between the two 
cases. In the one the decree is set aside merely be
cause the agreement on which it was founded was set 
aside. In the other case this consideration has no 
application. It is not â  if the litigant is without re
medy. Our Code provides ample means without a fresh 
suit whereby the litigant can obtain the correction 

(1) (1904) 8 0. W. N. 473 (2) [1895] 2 Ch. D. 273.
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10If) of error. It’ a fresh Biiit can be sturfceci ou the ground
Krsoijiu.i piacecl before us here, then I can see no end to litigatiou.

B h i t k t a  111 holding as I do that tins suit does not lie, I am 
B h a j a  making no new departure. I am m erely follovviug pre- 

vious decisions of tJus Court, aud in particahir the 
_  decision of Sir Comer Peth(*ram iji M ahomed Golab v.

Jenkins c.J. SulUman  (1), the decision of a D ivision
Bench in the case of Sadho Misser  v. Golab Singh  (2), 
and finally the decision of a third D ivision  Bench, in  
the case oiBfiantU Singh  v. Doivlat E a y  (S).

It is  not suggested in this case that there was any  
fraud. Had tliat been so, then tlie matter would have 
been different, ior it is recognised that a decree can be 
set aside on the ground of fraud if of the required 
character.

In my opinion the decree under appeal is erroneoas 
and shouki be set aside and the su it (Usmlssed with  
costs throughout.

21>̂i INDIAN LAW EEPOKTS. [V 0L.X .L1II.

H o lm w o o d  J .  I entirely agree with what has 
fallen from the learned Chief Justice. I desire to add 
that I do not tinnk it matters whether the decree 
accurately expresses the intention  of the Judgment. 
If there is any divergence between, tlie decree and 
the judgment, as has been thrown out at one part of 
the argument before us, then this is a matter for 
amendment. As long as the Court has Jurisdiction 
and authority to decide a .matter, a,s it has decided it. 
it cannot be re-opened by a sait.

1 desire to emphasise all tluit has faikm from, the 
C]]ief Justice w ith regard to tlie disastrous consequ
ences whioii w ill follow by opening any fresh door of 
litigation such as appears to be indicated in  this case*

(t. s. a p p m l  allowed.

(1 )(1 B 9 4 ) I. L . R, 21 ChIc. lU 2. (2 ) (1 8 v n ) 3 0 .  SY. N. 375.

. (3) .(1912) 17 a  W. N. 82 ; 15 C. L. J. (176.


