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ADMINISTRATOR-aElSlERAL OF BENGAL i9i5

June 9.
A. B. CHRISTIANA.

Will—SuGcesskn Act ( X  o f  1SG5) ss. 311,312— Demonstrative legacy-— 
Interest, xohelher pciyahle on a demonstrative legac)/~W7iere no iime 

f o r  payment Uxed hy loill, the timR from  uihich interest rum.

Where a testator had bequeathed legacies to several gruudchildren 
named in the will to be paid from the sale proceeds of certain hoiiKe 
property after the death of a daughter and the niarriage of a grand­
daughter atul it was eoutested that inasimieh as there Ls no specific 
pro vision in the Succession Act for the payment of interest on demonstra­
tive iegacies, no iiitei'est was payable :----

Held, (a) that interest is payable upon demonstrative legacies ; .and (/i) 
that where there is no time for payuieat fixed, although tlie amount is 
expressly made payable out of a particular fund, the ease is governed hy 
the principle laid down in Lord v. Lord (1), and s. 311 ni; tlie ^accession 
Act applies. Also held, tliat the rate 5f interest is 4 per cent per antiiuu.

Lord V . Lord (1), Chitmam Bajamannar v .  Tadihmda Mavxacliendni 
Raa {2), Mullins v. Smith (3), and In fe Wolford, Kenyon v, Walford (4), 
referred to and followed.

In tlus case the Adininistrator-GeneL’al for Bengal 
took out an originating^' .summons for tbe defcernitna­
tion of certain qiiestioiiB w hich had aiisen in connec­
tion with the admiinstration of the estate of one 
Alexander Watson Christiana, who died in Oalcotta 
leaving a w ill dated 1st October 1897. Probate of the 
w ill was granted on 10 th Jan nary 1898 to the exe­
cutor appointed by the w ill who administered the

^Original Oivil Suit No. 597 of 19X5.

(1) (1867) L.R. 'i Oh. App. 78*2, 789. (3) (1860) 1 Drew & Hm, 204.
(•2) (1905) I .L J i Mad. l56. (4) [1912] 1 Ch. 219, 225.
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estate m itii J3tli Jaimary 1911, w hen lie transferred 
tlie estate to the Administrator-General of Bengal 
onder the power given  to him  by the w ill and the 
power vested in him by s, 31 of the Administrator- 
Cxenerars Act (I of 1874).

By his w ill the testator after g iv in g  certain 
aniniities and legacies, w hich are im m aterial for the 
purposes of th is report, made the foJlowing bequests 
and dispositions : “ To my grandchildren named in  
the margin I leave Rs. 1,000 each from the sale of 
house No. 8, Lindsay Street and my half share of 
house No. 4, Crooked Lane that is after the death of 
my daughter Mrs. Georgiana Harriet Rrissell and the 
marriage of: my granddaughter Florence Elder.” ,

W ith one exception the grandchildren referred to 
in  the bequest were alive and had attaijied majority ; 
and the time for the payment of the legacies and the 
distribution of the residue had arrived. The ques­
tions that had arisen and which the Court was asked 
to determine w e r e :

(i) W hether interest is payable oat of the estate 
of the testator on the legacies of ,Rs. 1,000 to each of 
the surviving grandchildren named in  the margin of 
the w ill and the representative of the deceased grand­
child, and if so, from what date and at w hat rate ?

(n) Amongst whom is the residue of tlie estate 
divisible ?

Mr, M. Zorab,  for the Administrator-General oi’ 
Bengal, w ith reference to the question, as to paym.ent 
of interest upon a legacy when no time ha?5 been fixed, 
referred to the case of In  re W olford ,  Kem /on  v. 
Walford  (1).

Mr, B. G. Bonnerjee, for Alexander Danvers Chris-’ 
tiana and Louisa Amalia Sinclair, subm itted that the

1) [1912] 1 Ch. 219.



w ill directed tbafc the residue was to be divided  
equally among tbe testator’s s.ous and daughter; and An.’irl̂ rHA-
tliat the daughter intended to be benefited was Mrs. tor̂ C4enf.hal 

, . OF B e n g a lbinclair.
M r. H. G, Pearsoriy on behalf of Mrs. Eiizabetih

. UHPlSTIAN̂i.
Ohristiana Swarles adaiiuistratrix of the proj^erfcy 
and credits of Georgian a Harriet Russell and on hehalf 
of herself and other the grandchildren legatees and 
tiie xepresentati^e of a deceased grandcliild legatee, 
contended that although the legacies to tiie grand.- 
children named in the margin of the will were 
demonstrative legacies, a demonstrative legacy is from 
most -points of v iew  a general legacy : see Jarman on 
W ills, 6th edition, p. 1069, and Mullifis  v. Sm ith  (1), 
tlierefore either s. 311 or s. 312 of the Succession Act 
ia applicable according to the circamstances of the 
case. Inasmucb. as in  this case there was no express 
direction fiKing the date of payment, vS. o i l  of the  
Succession Act applied. He also referred to 'Williams 
on Executors, 10th ed., p. 913.

Chaudhuei J. This suit relates to the estate of 
one Alexandex Wa,tson Christiana. H e left a w ill 
dated the 1st October , 1897. On the lOtb January, 15:̂ 98, 
j)robate was granted. The Administrator-General is 
now in  possession of the estate. The follow ing ques­
tions have arisen, and the p^laintifl: is desirous to have 
them determined by this Court, (i) W hether interest 
is_ payable out of the estate of the testator, on the 
legacies of Rs. 1,000, to each of the surviving grand­
children named in the margin of the said w ill and 
tlie representative of a deceased grandchild, and, if so 
from what date .and at w hat rate? (ii) Amongst 
whom, in  the events which, have happened, is the resi­
due of the estate of the testator, after payment of the
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aforesaid legacies of Rs. 1,000 eacih and iaterest 
iin^amx- thereoii, if any, d ivisible, and in  wliat; shares and 

■roit-G-ESER.iL proportions is it so divisil)le ? The i)ara.graphs in  tlie 
OF Bexoai. relating to the legacies ran tlins :—“ To niy

A. D. graiidchlldreii named in  the niargio I leave Es, 1,000
_ U ‘” each from the sale of lioiise No. 8, L indsay Street and 

oiy half share io house No. 4, Crooked Lane, that is 
after the deatli of iny daughter Mrs. G-eorgiana Harriett 
Russell, and the marriage of in,y granddaughter
Florence Elder,’' These legacies are demonstrative 
h->gacies, and the question is as to whether any
Interest is payable upon thest? legacies. The Succes­
sion Act, section 311 provides “ where no time has 
been fixed for the pa\aneiit of a general legacy, interest 
begins to ran from the expiration of one year from 
the testator’s death.’' There are certain exceptions to 
tiiat section to which I need not refer at present. 
Section 312 dea.ls with the question of interest 
where time has been fixed , for paym ent of a general 
legacy. The first point argued in th is case is that 
inasmuch as there is no specific provision for pay­
ment of interest for demonstrative legacies, no in ­
terest was payable in this case. It has, however, 
been held in the case of Chinnam  Majarnannar  v. 
Tadikonda Pam achendra  Rao  (1), that the law in  
England relating to interest on a demonstrative 
legacy is applicable to sections 130 and 181 of the 
Probate and Administration Act, wliich correspond to 
sections 311 and 312 of tlie Indian Succession Act. 
The learned Judges held in that case that tlie absence 
of a distinct provision in regard to the paym ent of 
interest on demonstrative legacies did not imply  
ah intention to disallow interest in such cases. Thev  
approved and followed the case of MulUn.^ v. S m ith
(2). 1 follow the" decision of the Madras Court a n d '

(1) (1906) [. L. R. 29  M ad. 165; (2 ) ( !8 6 0 )  I D rew  &  Sm. 204. •
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hold that interest Is payable on dem onstrative legacies. 
The question is whether section 311 or Bl2 is appli­
cable to th is case, that is to say, whether a time 
has been fixed for the ijayment of the legacj’, or 
wliether there is no fixed time for such payment. 
The principle applicable to cases of this idml has been 
laid down by Lord Cairns L. J. in the case of Lord  v. 
Lord  (1.) iu  these terms. “ The rale of law is clear, ami 
there can be no controversy w ith regard to it, that 
a legacy payable at a future day carries interest only  
from the time fixed for its payment. On the othej- 
hand, where no time for payment is fixed, the legacy 
is payable at, and thei‘efore bears interest from, the 
end of a year after the testator’s death, even though 
it be expressly made payable out of a particular fund 
which is not got in until after a longer interval.’’ 
That principle has been upheld and followed in  
Be W alford ,  Kenyon  v. W o lfo r d  (2). Here there is  
no exi3ress direction fixing the date of payment. It, 
seems  ̂to me to be a case covered by the ruling in 
Lord  V. Lord  (1), that is to say, that there is no time 
for payment fixed, although the amount is expressly  
made payable out of a particulai’ fund, which was 
not to be got in  until after a longer interval. The 
testator said til at i)e was leaving Rs. 1,00U each to 
the grandchildren, that it was to he paid out of the 
sale of the premises 8 Lindsay Street and his share 
in i  Crooked Lane, and that such sale was not to take 
place till after the death of Mrs. G-eorgiana Harriett 
Russell and the marriage of his granddaughter, 
Florence Elder, Mrs. (reorgiana Harriett Russell died  
on the 13th Febraary 1915, and Florence Elder was 
married on the 30th June 11̂ 09. Therefore it geems 
to me to be a case which is governed by the deci­
sion I have referred to, and in that view  I think

(1 )  (1867 .}L , B, 2 C h , A pp. 782, 789. (2) [1 9 1 2  J  1 € h .  219, ^26 .
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1915 section 311 of tlie Succession Act applies. It is
Ain^vuA. necessary to refer to Exception. to tliat section. 

t o r -Ct e .v k r a l  T i i i s  is a case where tlie testator is not tlie parent, 
OF BtNbAL mere remote ancestor. I iindershami that the

A. p. legatees, Elizabeth CliristiaDa Swaries and Jessie
riRisiiAx.. EasseU, have attain.ed majority, ])ut it is

unnecessary to refer to their case, because no d istinc­
tion is made in  the section in respect of adults and 
minors. Now about tlie rate of interest. The Act
provides 4 per cent, which w ill be the rate allowerd
iipon these legacies. The fnrtlier question is about 
the division of the residue. Tlie clause in tiie 
w ill dealing w ith  it runs thus :—“ Tlie remaining  
portion as w ell as the balance of the accumulated 
interest or any otlie?' m oney that m ay be due is 
to be equally divided among m y sons and daughter.” 
I have examined tlie original w ill, and learned 
counsel appearing for the i^arties liave also seen it. 
There is no question that the expression “ d anghter” 
there is in the singular, and tliere i.s no mistake 
in the copy annexed to the plaint. The diffi­
culty that has arisen is ow ing to the fact that the 
testator had two daughters, and the question is, to 
which of these daughters does, this clause refer ; and, 
if it is uncertain, can it have any effect so far as the 
daughters are concerned. It is clear to m y mind 
that the daughter referred to in  that clause is  Louisa 
Amelia Sinclair. The residue is  on ly  to be divided  
after the payment of the legacies, w hich can be only  
ascertained after the death of the daughter, Mrs, 
G-eorgiana Harriett Russell, and therefore there is only  
one daughter left at the tim e of the d iv ision  of the 
residue, and that daughter is Louisa Am elia Sinclaii’. 
Therefore the residue is to be divided according to 
the ordinary rule, there being two sons and one 
daagbter. , Costs of th is , suit of all the parties to
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come out of tlie estate. The costs of the Adm inis- I9i5 
trator-General to come out of the estate as between  
attornej^ and client fco be fixed on scale No. 2. 'tob Gesbraj.

OP BENGAr,

A ttorneys for the Admin istrator-GeiierHl: M oram i
■} n  .A, D.^ Go. , • Ch iu stu na .

Attorneys for A. D. Christiana and Mns. L. A.
Sinclair: W a tk in s  Go.

Attorneys for Mrs Swaries and grandchildren;
Leslie ^ Hinds.

W. M. C.

A P P E L L A T E  CIVIL.

Before Woodroffn and Neichoidd JJ.

EUSUFFZEM AN SARKAK
V.

SANOHIA LAL NAHAI'A.^

Exeauiion o f Decree— Deeree-holder—-Payment o f  money by Jadgment- 
debtor by umy o f interest— NotificatiGn o f the pa-ymimi to Conri—̂ Verti-  

fioatlon o f  the p a ym en t— C iv il  Prooedure Code (Act F  o f  190S) 
0. X X I ,  r. 2— L im ita tion  Act { X V  o f  1S77) ss. 19, 20.

A docree-holder who has received a certain sum of monej- by way of 
payment of interest might either apply fco certify payment before execution 
or miglit do so, on Uis applioation for exeyutioii of tlio decree.

On the 17th ifebruary, 1906, the plaintiff obtained.a decree and tnx the 
18th May, 1911, he applied for execiition. At the time of the apph’catioa 
he notified to the Court that he liad received a certain sum on the 19th 
June, 1908, from the judgment-dehtor. towards intereat and alleged that 
the execution was not barred by limitation :—

Held, that the notification to the Court of the receipt of the sum paid 
by the judgment-debtor was all tjiat t’he deeree-holder had to do in ordet

Appeal fvQpi Appellate Order, No. 11 of l9 13, against the order of 
the District Judge of Baugpur,. dated Sep. 23,1912, reversing the order of 
Bipin Chandra. Ohatterji, Munsif of Raengpur, dated Jan. 29,1912,

1915 

June 14.


