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Before. D. Ckatlerjee and Chapnum JJ.

BHIKARm AM  BHAGAT
V.

MAHAHAJ BAHADUB SINGH.’

Ocotqjanej Right—Liddents of another lenatiay under ihe same ht/icllnrd hui in
diferenl. localiiie^ in the ocou2)ation ( f  the occupancy miyat— Bengal
Tenannj A d  ( V I I I  o f l SSS) ,  s. 1S2.

I’he provHioiiH of the Bengal Tenancy ;icfc are applicaUIe to a temvnoy 
for building a shop in a market in wliich the tenant afterwards came to 
reside, where tho tenant has occupancy right in oertain Jamaa under tlie 
siarne landlord in a different village from before the acquisition of tlie ten
ancy for building the shop.

Golam Moivki v. Abdool Soioar Mondul (1), Protap Chandr-i Das v. 
BhsS'mr Pram'imcle (2), Kripa UatJt, Chahrahutty v. Sheikh Arm (3) and 
Harihar Ghatterpe v. Dimi Bera (4) referred to.

Second x4.ppeal by Bhikarirani Bhagat and otlievB, 
the defeiKhuifcs.

The appeal arose out of a suit for ejectment, on the 
defendants not com piyiog w ith the notice toq n it. In a 
previouH Buit by the plaintiff for ejectrment against the 
defendants as trespassers on the lands in suit, i t  was 
decided that the defendant's held the land in  anit as 
tenants.and could not therefore be ejected as trespass
ers. The case for the iDlaintiff was that the defendants

^Appeal from Appellate Decree, iso. 572 of 1913, against the decree 
of E. }?anton, District Judge of MurBhidabad, dated Sep. 25, 1912, 
lapdifyin;!' the decree of Debendra Bij'>y Bose, tSubordintate Judge of 
■Marshidabad, dated June 30,191L
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had been holding the lauds witlioufc any permanent 
right for abont ten years and had built a p a k k a  house 
on one of the plots in dispute witliont any right or 
permission from the plaintiff.

Tiie defendants denied possession of plots othei- 
tlian the one on w h iclith e  house stood and contended, 
inter alia, tlvdtus they lield m any r a iya f i  j a m a s  under 
the plaintiff elsewhere, they held in  their permanent 
occapancy right the remaining plot in dispute in the 
I)resent suit where they had bu ilt their p a k k a  honse 
more tlian 12 .years before the present su it w ith the. 
knowledge of the plaintiff, that as snch the suit was 
barred by estoppel and lim itation, a«d that they were 
not liable to be ejected, and even if they were, they  
were entitled to compensation for the honse. Tliey  
further pleaded that no notice to quit was ever served 
on them, that the alleged notice was not legal and 
sufficient and that the plaintiff was not entitled  
to any compensation.

The learned Subordinate Judge heid that (vlie de- 
feiidants were not in  possession of plots other than tlie 
one on which the house stood and jpartially deci-eed the 
suit. He declared the p la in tiffs right to eject tlie 
defendants on payment by the former of a sum of 
Rs. L200 as comi)ensation for the buildings. Against 
this the plaintiff appealed, his contention being fcluit 
the defendants were not entitled  to any compensation. 
The score of the appeal was widened by the cross- 
objection of the defendants in  which th ey  challenged  
the finding that they conld be ejected at all. The 
learned D istrict Jndge allowed the appeal w ith costa 
and modified the decree of the lower Court by declar
ing that the defendants were entitled to roniove the 
buildings froin the land and allow ed them, six m onths’ 
time from the decree to do th is. This provision was 
made in U$ii of the proyision as, to compensation in
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the decree of the Oourt of first instance. 
ob|ecti.on was dismissed.

The cross-

The defendants thereupon appealed to the H igh  
0  oil ft.

B a b u  E am chandra  M a ju m d a r  (w ith him Bahu  
N agen dran a th  Sen), for the appellants. Sectiou 182 

’of the Bengal Tenancy Act applies. An occiTx>anc3" 
r a i y a t  acquires the same right in o t h e r t h a t  lie 
may have In the localit 3̂  It is not even necevSvSary for 
the acqoisition of such right in the new  j a m a  that 
the tenant should hold under the wame landlord *. 
Golam Moivla  v. Ahdool Soivar Mondul  (1), P ro ta p  
Chandra Das  v, Bisestvar Prama7iick (2), K r ip a  N ath  
OJiakrabutty v. Sheikh A n u  (3), Harih'i-r GhaUetyee v. 
Dinu Bera  (4).

On the queBtion. of lim itation, I contend that the 
D istrict Judge is wrong in thlnhing that adverse 
possession for more than 12 years is needed to create a 
bar. Just 12 years is enough. W e set up a periuan- 
ent right, See section 45, BengaJ Tenancy Act.

B ahu DwarJca N a th  ChakravarH, ior  the respond
ent. M y learned friemi has misunderstood the cases 
cited by him. The cases do not supj>ort the extrem,e 
contention that occupancy right may be acquired in 
all cases. It would be absurd to hold so. The original 
purpose of the tenancy m ust be looked to. 6ccu- 
X3ancy right can only be acquired in  agricultural lands 
or in. homestead. W here the original object w M  
neither of the two, the tenant cannot acquire occu
pancy right. The landlord has rights as much as 
anybody else.

B h i k a b i e a m

Bhagat

M a h a b a j

Bahadub
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I9t5 ■JndgiiieBt wuH reserved for a. fortni^'hfc and tiieii
aiiotber week to allow parties to come to termn. The

t.

responden t was mi w illin g  to settle tlie matter."

D. O h a t t e r j e e  a n d  C h a p m a n  J J .  Tlie defendants 
weie ra iya ts  holding c e r t a i n / a i i n d e r  the father 
of the plaintiff at Nalhati. W hen the Bokhara station  
on the Nalhati-AzimganJ Railway (broad ^̂ allge■) was 
opened, the father of tlie plaintifl: wanted to establish  
a bazar. To do so he wanted shop-lceepers to settle on 
his lands near the station. The defendant Bhikhari 
was asked to come and open a shop and lie did 
come and was given some lands to bniid his shop 
which w^onld necessarily be his dw elling  house also. 
He built a katcha  thatched lionse and held his shop 
there for a time. Then after a short tim e he built a 
pakkci room and subsequently other p a k k a  rooms and 
resided with his family there and held liis shop as 
well. He acquired several r a i y a t i  j a m a s  in  this  
place, also under the plaintifl:, vSo that he is a r a iy a t  
iinder the plaintiff at Naihati as well as this place 
called Sanko or Raipur Telkiil. B eing a r a iy a t  at 
Nalhati he acquired the. lands for build ing the shop 
where he resided and then he became a r a iy a t  at 
Raipur Telkul or Sanko and resided in  the shop- 
building and carried on his agricultural operations 
from there.

The plaintiff, at first, sued to ev ict him as a tres
passer but failed, the Court holding that the defendants 
were tenants and could not be ejected w ithout a proper 
notice.

This suit was then, brought after the service of a 
notice. The question whether the tenancy is governed  
by the Transfer of Property Act or by the Bengal 
Tenancy Act was raised in. the previous case, but in  
view  of the finding" on the question, of notice the
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Court did not think it n.^cessary to go into the qiies- 
tioii. In this case the trial Judge held that, as the 
hxnd was originally taken for bniiding a shop, it was 
governed by the Transfer of ProiDerty Act and made a 
decree for ejectuiejit on the payment of Es. 1,200 as 
compensation. On appeal by the phiintiff and cross
appeal by the del'endaiits, the learned District Judge 
decreed the eafcii-e siiili, allow ing the defendants time 
to remove the materials of their paUka  house.

In se<*.ond appeal, it  has been contended that both 
the Coarcs below  ar3 wrong in  not applying the provi
sion of the Ben^ral Tenancy Act. W e think this conten
tion is supported by a number of decisions of this Court 
dating back from 1893. In the case Qolam M owla  v. 
Abdool Sowar M ondul  (1), Mr. Justice Ranipini held  
that if a raiijcit h o l d i n g , ; w i t h  occupancy rights in  
a village holds bdstii- land in  the same village, not as 
a r a iy a t  but separately from his rai%oAi holding, he 
would, in the absence of a local custom to the contrary, 
have a right of occupancy in  the homestead also. It is 
not clear from the report whethei- the homestead and 
the Jote were held under the same landlord. Then in  
the case of P ro  tap  Chandra Das  v. B iseswar P ra -  
m anick  (2), the liomestead Was under one landloi'd and 
\iliQ jo te  under another in the same village. Mr. Justice 
G-eidt held that section 182 of the Bengal Tenancy Act 
applied. Mr. Justice G-hose did hot think it necessary 
to go into the question. This was in  1901. Tlieii in 
19,06 came the case of K r i p a  N a th  Gha'kmh%4ty 
Sheikh A n u  in  which Rami3ini and Mookerjee JJ. 
held that the homestead and the r a iy a t i  need not be 
in the same village or under the same landlord and 
section 182, Bengal Tenancy Act, ai)plied when both 
were different. The above cases were followed by

(1) (1893) 13 C. L. J . 266. (2) (1904) 9 G. W. H. 416.
(3) (1906) 10 C. W. N. 944,
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Mookeijee and Teiinon JJ. in the case of H a r ih a r  
Ohatierjee v ,D iw u  Bera  (1), and it was beld that for 
tlie application of section 182 of the Bengal Teiiaucj^ 
Act  it: was pot,necessary that the homestead and the 
raufciti shoald be either in the same village or under 
The same landlord. Under these ^-alings, the defendants 
would be liokUng tlie homestead lauds at Sanko sub
ject to the provisions of the Bengal Tenancy Act from  
the begin ill ng.

But supposing chat during the first 2 or S years 
daring which the defendants m erely liekl their sliop 
and resided on the disputed land, and Imld jo tes  at 
Naihafci, they could not invoke the aid of section 182 
of the Bengal Tenancy Act, tliere can be no manner 
of objection under a long coarse of rulings of (Iris 
Court to their claim iag the protection of that section 
after they became agriculturists at Sanko atul carried 
on agiiciiltnre from their residence at Sanko which, 
was also used as a shop. The incidents of their tenure 
of the homestead are, tlierelore, govej'ned hy  l:he Bengal 
Tenancy Act as no local custom to the contrary is 
alleged or proved. The suit for ejectm ent, therefore, 
fails. As the parties have not been able to agree as 
to the rent payable for the homestead, that must form  
the subject of a separate suit.

The appeal is allowed and the snit of the plaintifi:; 
dismissed with costs in all Courts.

Appeal  alloujed.

(1) (191!) U  C, L. .J. 170.


