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False Information— InformUion to the police rej)orted f a k e — Suhseguent 
2)6titionto the Ma;)hti'ate i/apugning the re.port ayid jvaying fo r  {rial— 
Complamt— Proper proeedure— Reference of complaint to another Magh- 
straie for hiqHiri/ ami report^ legality o f—Power of latter to hold 
viquinj an I direct prosecution ufinforinantfor offences under ss. 182 and 
211 o f  the Penal Code—JurisditiJon o f referring Magistrate to try 
such charges on the police report ivithout previous disposal o f  the 
complaint— Discretion—Prejudice— Criminal Procedure Code {Act V 
o f  1898^ ss. 193, BOD to 203, 4 76, 5S 7.

A petition impugning the police report, and praying' that the accused
■ be placed on trial is a “ complaint ” under the Orimiual Procedure Code.

. When sueh a petition is presented to a Subdivdsiorial Mug'iatrate he should, 
therefore, either fixainine the cornplainaat himself, record reasonn for 
distrusting its truth, hold an inquiry personally, and then pass a formal 
order o£ disiuiasal, or lie should make it over to avioti'er Magistrate for 
disposal. The latter may then, after inquiry, make a proper order dis
missing the complaint and pass an order under s. 476 of the Code.

The Code does not permit a Magistrate to refer a qoniplaiut to another 
Magistrate for inquiry and report, and the latter has no jurisdiction In 
such a case to pass an order under s. 4:7(>.

Where in such a case tlie police have reported the information as false, 
and have asked for a prosecutiuu, tiie Magistrate hss juriadiction to try the 
charge on the police report.

Queen-Emp^ess v. SAa??J iaZZ (1) referred to . .
There is no statutory provisiou requiring such petition to be linally 

disposed of as a complaint before a prosecation under s. 211 of the Penal

® Orimiual Revision 'No. 877 of 1915 against the order of H. Allanson, 
Sessions Judge of Dutback, dated May 25, I9l5.

(1) (1887) I. L B. 14 Galo. 707.
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Code conitnences. It is a matter of discretion, and tlie High Court will not, 
having regard to s,'537 of the Code, interfere witli a conviction if the 
accused has not been prejudiced.

The facts of the case are as follows. On the 24th 
December 1914, the petitioner, Gaiigadhar Pradhiin, 
laid an information at the Keiidrapara thaiia, a lleg
ing that lie was info lined that a burglary had been  
committed in liis lioiiae, the night previons, daring  
his absence from home, and that he suspected cer
tain persons named. On the inorrdng of the 25th. 
the S:ib'Inspector proceeded to fche petitioner’s village  
and searched the houses of tlie snspects. H e then  
held an investigation and subm itted a report, dated 
the 30th, to the Snbdivisional Officer stating that the 
case was m aliciously false, and recommending the 
prosecution of the petif/ioner under ss. 182 and 2.11 
cl the Penal Code. Thereupon, the Snbtlivisional 
jVIagistrate called fora further report from the i^olice 
on the qaestlon of. the petitioner’s m otive, and the 
same was seat in on the 21st January 1915 confirm
ing the previous report. On the latter date the peti
tioner filed a petition before tke Magistrate im pugning  
the correctness of the police reports and praying foi* 
judical inquiry and subsequent trial of the suspects. 
Tlî ' Magistrate thereupon passed the follow ing order 
without examining the p e t i t i o n e r -

“ ToBahuJ. N. Mitra, Sub-Deputy Magistrate, for inquiry aud reporfc. 
After considering the police reports and the other evidence adduced in Court, 
if - he agrees, in the view taken by the police, lie may sulmiit a proceeding' 
under s. 476 to this Court for the prosecution of the complainant under 
s. 211,1, P. C.”

The Sab-Depufcy Magistrate exam ined ilie peti
tioner and his witnesses in Court, and also held a 
local inyestigation, and thereafter drew up a proceed
ing under s. 476 of the. Criminal Procedure Code 
against the petitioner and subm itted it to the Sub-



divisional Oificer w ith a reiDOft that the case was false, i9 i5  

On 1 eceipt of the record, the latter, w ithout fotiiially  
dism issing the petition of the 2 ist January, issued a Pradhan 
warrant against the petitioner .under ss. 182 and 211 of Eio!’ebok. 
the Penal Code and proceeded to try him thereunder.
He convicted the petitioner, on the 10th May 1915, 
and sentenced him to six months’ rigorous imprison
ment. An appeal against the order of conviction  
was dism issed by the Sessions Judge of Cuttack, oa 
the 25th May, and the petitioner thereui)on moved the 
H ig h  Court and obtained the present rule.

B a b u  B isw a n a th  Bose and Bcibu Dhirenclra N ath  
D u it ,  for the petitioner.

M r. S. A hm ed,  for the Crown.
Cut. adv. vuU.

C h a p m a k  a n d  W a l m s l b y  JJ. The petitioner laid 
8n inform ation at a police station to the effect that 
his house had been broken into at night. The police  
investigated  and reported that the charge was false.
T hey requested that the petitioner be pro?iecuted 
under section 182 of the Indian Penal Code. The

•s'" ' • ■ ■

feport was received by the Subdivisional Magistrate.
Upon the same date the Subdivisional Magistrate 
received a petition  from the petitioner impugning tilie. 
police report, and asking that the persons whom he 
accused should be put on their trial. The Subdivision- 
al Magistrate referred tiiis petition to' a Sub-Deputy 
Magistrate for inquiry and report, intim ating .that. If 
the Sub-Beputy Magistrate agreed w ith the v iew  taken 
of the case b y  the police, he m ight submit a proceeding 
under section4T6 of the Code of Criminal Procedure to 
the Subdi visional Magistrate for iJroseGufcion of the 
petitioner under section 211 of the Indian Penal Oode.
The Sub'Deputy Magistrate examined the petitioner
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I9ir> and bis -witiiesses and lield a local investigation . H e  
G-an̂ hae examined the police officer. He reported tbat

P b a d h a n  tb.e charge was false, and subm itted a proceeding uiuler 
E m p h r o r .  section 476, for the prosecution of the petitiouer lUKler 

section 182 and section 211 of the Indian Peijal Code, 
to fche Snhdiyisional Magistrate. The Siibdivisional 
Magistrate directed that the case should be entered as 
false. The Subdivisionai Magistrate thereupon tried, 
the petitioner upon charges under sections 182 and 
211 of the Indian Penal Code. The trial ended in 
conviction.

It has been held by^this Oourfc that a petition such  
as that presented by the petitioner to the Siibdivi- 
sioiial Magistrate is  a complaint. The latter Bhould, 
therefore, either have made over the coniphiint to the 
Suh-Deputy Magistrate (not for inquiry and report 
but for disposal) or he should have examined the 
complainant himself, recorded reasons for distrusting  
the truth of the complaint, held the enquiry him self 
and then himself passed a formal order dism issing the 
complaint. The important points to notice are, 
that such a petition should always be treated as a com
plaint ; and, secondly, that the petition  should not be 
referred to another Magistrate for inquiry and report. ' 
If sent to another Magistrate, it m ust be sent for 
disposal. The other Magistrate can then, after inquiry  
and making a proper order d ism issing the com plaint, 
pass an order under section 476. The Code does not 
permit a Magistrate to refer a comjplaint to another 
Magistrate for inquiry and rei^ort. A n order under 
section 476 made by the other Magistrate in  sucli a 
case would be w ithout jurisdiction. We have been  
somewhat particular in setting out the above details  
because the law  on the subject is very im j)erfectly  
understood. In most subdiyisions the m agisterial 
staff consists of a Subdivisionai Magistrate and a Sub-
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Deputy Magistrate, and it is not unnatural that die  
Subdivisional Magistrate, know ing that he w ill have 
to try the ciiarges under sections 182 and 211 him self, 
should send the case in the flrst instance to the 
Sub-Deputy Magistrate for inquiry and report. The 
m otive is not improper but the procedure does not 
have the sanction of tiie Code, and it frequently g ives  
rise to legal difficulties.

It has been held, however, by a Full Bench of this 
Court, in the case of Queen-Empress  v. Sham  Lall  (1), 
that in  such a case the Subdivisional Magistrate 
derives h is jurisdiction to try the charge under section  
211 not only from the order, if ao^ ,̂ under section 476 
but also from the p o lice ' report. There can he no 
doubt, tiierefore, that the trial was with jurisdiction.

The Subdivisional Magistrate would have exercised  
a better discretion if be had acted in the manner which  
we have indicated above. But it is a matter of discre
tion not of statutory provision. There is no statu
tory provision requiring that such a petition shall be 
finally disposed of as a com plaint before the prosecution  
under section 211 commences. Now after conviction  
a breach even of a statutory j)revision can be remedied 
by the application of section 537 of the Code of Crimi
nal Procedure w hich says that, subject to the provi
sions of the Code, no sentence shall be reversed on 
revision on account of any error, om ission or irregular
ity in the i3 roceed ings before trial, unless a failure of 
justice hsiii in  fa c t  been occasioned. The words “ in  
fa c t” have at the last amendment been added to the 
section to emphasize the reality of th is requirement. 
W e are quite.unable to say that any failiire of Justice 
has in  fact been occasioned in  the present case. The 
rule is discharged. ,,

E, H, Mr Mule discharged.
(1) (IS87) I. L. K. 14 Oalc; 707,
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