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CRIMINAL REVISION.

Before Chapman and Walmsley JJ.

GANGADHAR PRADHAN 1018
. | Aug. 17.
EMPEROR.*

- False Information—Inform sion to the police repurted false—Subsequent
j)étition to the Mayistrate imp‘;egn‘ing the report and praying for {rial—
Complaint— Proper procedure—Reference of complaint to another M agis-
strate for inguiry and veport, legulity of— Power of latter to hold
anquiry and direct progecution uf informant for offences under ss. 182 and
211 of the Penal Code—Jurisdiction of veferring Magistrate io try
such charges on the police report without previous disposal of the
complamt——-l)wmPtzon—~l’7ejudaae-09zmma’ Procedure Code (Act T
of 1898 ss. 192, 200 to 203, 476, 587. '

A petifion impugning the police report, and praying that the accused
“be ’p‘iaoed on trial is a * complaint " under the Criminal Procedure Code,

- When such a petition is presented to a Subdivisional Magistrate he should,
therefore, either pxamine the complaiimut himselt, record reasons for
dwtrnstmg its trath, hold an inquiry pexsonal]y, and then pass a formal
order of dismaissal, or he should make it over to another Magistrate for
d1spoeal The 1attel may then, after inquiry, make a pxopur order dis-
missing the complamt aud pass an order nnder s. 476 of the Code.

The Code does not permit a Magistrate to refer a complaint to another
Magistrate for mqun‘) and report, and the latter has no Junsdmtmn in
such a case to pass an order under 8. 476.

Where in such & case tlie police have reported the mformatxon as false,
and have asked for a pmbecutwu the Magmtmte hes jurisdietion to try,the
charge on the police report. ' ' R

Queen-Emps ess v. Sham Lall (1) referred to . . .

There is no statutory provision requiring such petition to be ’nvally
disposed of as a complaint before a pxosecam()n ander 5. 211 of the Penal

K Cmmml Revision ’\1’0 877 of 1915 against the erdm of o, Aﬂamﬁ)n
‘Sessions Judge of Gutbac k, dated- May 925, 1915.

(1) (1887) . L R. 14 Galo. 707, o
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Code commences. It is a matter of discretion, and the High Court will not,
‘having regard to 8" 537 of the Code, interfere with a conviction if the

accused has not been prejudiced,

The facts of the case are as follows. On the Z24th
December 1914, the petitioner, Gangadhar Pradhan
laid an information at the Kendrapara thana, alleg-
ing that he was informed that a burglary had been
committed in his house, the night previouns, during
his absence from home, and that he suspected cer-
tain persons named. On the morning of the 25th
the Sab-Inspector proceeded to the petitioner’s village
and searched the houses of the suspects. He then
held an investigation and submitted a report, dated
the 30th, to the Subdivisional Officer stating that the
case was maliciously falge, and recommending the
prosecution of the petitioner under ss. 182 and 211
¢l the Penal Conde. Thereupon, sthe Subdivisional
Magistrate called for a further report from the police
on the question of the petitioners motive, and the
same was sent in on the 2lst January 1915 confirm-
ing the previous report, On the latter date the ‘}_)eti»
tioner filed a petition before the Magistrate impugning
the correctness of the police reports and praying foz:‘
judical inquiry and subsequent trial of the suspoc,tcs.
The Magistrate theréupon passed the followmfr order
without examining the petitioner —

“To Babu J. N. Mitra, Sub-Deputy Magistrate, for inquiry and report,
After considering the police reports and the other evidence adduced in Court,
if he agrees in the view taken by the police, he may submit a proceeding
under 5. 476 to this Court for the prosecufion of the complainant under
s 211, L P. G

i The Sdb—Deputy“‘ Magistrate examined ihe peti-
tioner and his witnesses in Court, and also held a
local investigation, and thereafter drew up a proceed-
ing under s. 476 of the Criminal Procedure Code
against the petitioner and submitted it to the Sub-
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divisional Officer with a report that the case was false.
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On receipt of the record, the latter, without formally ¢, ysioman

dismissing the petition of the 2lst January, issued a
warrant against the petitioner under ss. 182 and 211 of
the Penal Code and proceeded to try him thercuider.
He convicted the petitioner, on the 10th May 1915,
and sentenced him to six monthg vigorous imprison-
ment. An appeal against the order of conviction
was dismissed by the Sessions Judge of Cuttack, on
the 25th May, and the petitioner thereupon moved the
High Court and obt‘maed the plesent 1ule

Babu Biswanath Bose and Babu thremﬁ a Nath
Dutt, for the petitioner.
Mr. S. Ahmed, for the Crown.
' Cur. adv. vilt.

CHAPMAN AND WALMSLEY JJ. The petitioner laid
an information at a police station to the effect that
his house had been broken into at night. The police
investigated and reported that the ch(uou was false,
Tley 1equested that the petitioner be prosecuted

Jnde; section 182 of the Indian ‘Penal Code. The-

F eport was received by the ‘Subdlmglonal Maglstmte

Upon the same date the Subdivisional Magistrate
recéived a petition from the petitioner impugning the
police report, and asking that the persons whom he
accused should be put on their tvial, The Subghwsmnw,

al Magistrate referred this petltmn to a Sub-Deputy
Magistrate for inguiry and report, mtlma,tmg that, if

the Sub-Deputy Magistrate agreed with the view taken
of the case by the police, he might submita procee(hng
under section 476 of the Code of Criminal Procedure ta
“the bubdwmloml Maglstmte for prosecution of the,
pemtmncr under section 211 of the Indian Penal Code.
‘The Sab: Deputy Magmbmte exammed the petltwnerj
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and his witnesses and held » local investigation. He
aleo examined the police officer. He reporved that
the charge was false, and submitted a proceeding under
section 476, for the prosecution of the petitioner under
section 182 and section 211 of the Indian Penul Code,
to the Subdivisional Magistrate. The Subdivisional
Magistrate directed that the case should be entered as
false. The Subdivisional Magistrate thereupon . tried
the petitioner upon charges under sections 182 and
211 of the Indian Penal Code. The trial ended in
conviction, | |

It has been held by this Court that a petition such
as that presented by the petitioner to the Subdivi-
sional Magistrate is a complaint. The latter should,
therefore, either have made over the complaint to the
Sub-Deputy Magistrate (not for inquiry and rveport
but for disposal) or he should have examined the
complainant himself, recorded reasons for distrusting
the truth of the complaint, held the enquiry himself
and then himself passed a formal order dismissing the
complaint. The important points to notice are, first,
that such a petition should always be treated as a com-
plaint ; and, secondly, that the petition should not be
referred to another Magistrate for inquiry and report.”
If sent to another Magistrate, it must be sent for
disposal. The other Magistrate can then, after inquiry
and making a proper order dismissing the complaint,
pass an order under section 476. The Code does not
permit a Magistrate to refer a complaint to another
Magistrate for inquiry and veport. An ovder under
section 476 made by the other Magistrate in such a
case would be without jurisdiction. We have been

somewhat particular in setting out the above details

because the law on the subject is very imperfectly

understood. In- most subdivisions the magisterial
staff consists of a Subdivisional Magistrate and a Sub-
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Deputy Magistrate, and it is not unnatural that che
Subdivisional Magistrate, knowing that he will hav
to try the charges under sections 182 and 211 himself,
should send the case in the first instance to the
Sub-Deputy Magistrate for inquiry and report. The
motive is not improper but the procedure does not
have the sanction of the Code, and it frequently gives
rise to legal difficulties.

It has been held, however, by a Full Bench of this
Court, in the case ol Queen-Empress v. Sham Lall (1),
that in such a case "the Subdivisional Magistrate
derives his jurisdiction to try the charge under section
211 not only from the ouler if any. under section 476
but also from the pohce report. There can be no
doubt, therefore, that the trial was with j‘uric;di(:tion.

The Subdivisional Magistrate would Imve exercised
a better discretion if he had acted in the manner which
we have indicated above. But it is a matter of discre-
tion not of statutory provision. There is no statu-
tory provision requiring that such a petition shall be
fin all‘y disposed of asacomplaint before the prosecution

under ‘380131011 ‘711 commences Now after convietion

a breach even of a stcxtutory provision can be remedied
by the apphcatmn of section 537 of the Code of Crimi-
nal Procedure which says that, subject to the provi-
sions of the Code, no sentence shall be reversed on
revision on account of any error, omission or 11’1'@;,11141‘

ity in the proceedings before trial, unless a failure of

justice has +n fact been occasioned. The words * i1
fact ” bave at the last amendment been added to the,
sectlon to emphasize the reahty of this requirement.

We are qmte unable to say that any failuve of ]us,tlce f

has in fact been occa‘uoned in the present case. C['he‘
mle is dlschdrged
B H M | Rule dzscharged
o) (1887)1 L. h 14 Cale. 07,
| 14
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