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A P P E L L A T E  CIVIL.

Before Jenkins  G."., and N .  R  C hntter jea  J .

1915 HIRANMOY KUMAR SAHA
June  9 ' V .

EAMJAN ALl BEWAN.*

Rent Decree— EoUlence— Previous ex p irLe  rent decree^ adm issih il i i i j  ojT, as  

evi'h.uc.e o f  rela tionship  between p a r t ie s— P resum ption  o f  conti)mance 

thereof-—Evidence A c t  {I o f  1872),  s 114, i lh is .  {d).'

A previiiiH ex parte  reui decreo (between the Haiae partii^s) is not; merely 
an item of evidence, buh is conclusive as to the reiatioiisbip between the 
parties at that tnne. Its value becomes more apparent duce the terms 
o£ s. 114, illws. (fi) of the Evidence Act permit the Court to make a 
presumption as lo the contimiarice of the state of things.

Se c o n d  Appeal by .HiL'unmoy Kmmif Saha, inin.01% 
by his mother aiui next friend, Uriuihi Siiiuhiri Dassi, 
the plaintiff.

This appeal arose oat oi' a Biiil instituted by the 
plaiiitifE in the Ooiirt of the Miinsif of KaJ,na for 
recovery of his sliare of a j a m a  of Rs. 12-7-8(y. with  
cess and damages being ari-ears for the years 190H to 
19il. Ranijan Ali Dewan, defendant No. 1, alone con
tested plaintiff’s claim denying tlie relationship of 
landlord and ten;uit, Tlie only evidence adduced by 
the.plaintiff was an ex prirte decree against defendant 
No. 1 in respect of the disputed j a m a .  There wan no 
evidence wdiether the decree wa« executed. On the 
30fch May 1912, the h^ariied Miuisil: of Kaliia decreed

* Appeal from Appellate Decree, No. 156& of 191B, against the decree 
of Debendra Bijoy Base, Subordinate Judge of Bm-dwau, dated Feb. 21,
1913, affirming the decree of Benode BeUari Makerjee, Mutisif of Kalna, 
dated May 30,1912-



plaiutijSi’s suil' ex pcu t̂e against defendants Nos. 2 and 5 915
3, blit dism issed it on contest against defendant No, 1, 
liolding that ijlaintiff liad not been able to prove h is Kî ’'iabSah.\ 
case against him. Oji the 21st Febi’iiary 1913, the ijAMJAx Ali 
iearned Subordinate Judge of Burdwaii dism issed the Ĵ ewan. 
appear filed by the phdntiff holding that the ex p a r te  
decree was not res j i i d i c a t a ''Mil\ not adm issible in  
evidence to i)rove relationship of landlord and tenant- 
Thereupon, the plaintilf preferred tliis second appeal 
to the H igh Court.

Babii  K hirode  N ara in  Bfiuiya,  for the appellant 
The previous ex parte  rent decree operates as res 

ju d ic a ta  regarding tlie reJatlonsbip of Uindlord and 
tenant betw een the parties; and the Courts below are 
wrong in  holding otherwi!>;e and tieating it as no evi
dence. I subm it that it is adm issible in evidence.
See R a j  K u m a r  B oy  v. A lim u d d i  (1) i n .  w h i c h  i t  is  
farther held t h a t  a presumption arises i n  a subseqnent 
suit t h a t  the same r e l a t i o n s h i p  c o n t i n u e d  t i l l  t h e  

contrary was v S h o w n .

B abii  Debendra N ath  Bagchi,  for -the respondent.
A claim  for rent is a coiitinniiig or reciirring cause o f  
action, and even if  an iinexecnted ex par te  decree 
operates as res ju d ic a ta  regarding the relationship  
of landlord and tenant between the parties at the time 
to w hich the previous suit referred, surely it is not so 
in a su.it for rent for a subsequent period. The,facts 
in R a j  K u m a r ' s  Case (I) iive distinguishable, as there 
the presum ption as to the continuance of relationshix) 
as landlord and tenant was acted upon because the 
previous pa r te  deGVGQ was based upon the consi
deration of ‘d kabuUyat  w hile there is none in the 
present case.
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(1) (1912)17 U. W. N, 627,



1915 J e n k i n s  O.J., a n b  N. R. O h a t t e r j e a  J. This is  
iiiiuNMot arrears of rent. I t  was necessary for tlie

1 7 2  I N D I A N  L A W  R E P O R T S .  [ V O f .  X L I I I .

KltmarSaha plaintiff to establish that he was the defendant’s land- 
i u m j a x  A l t  H e pr0i30sed to do that by u tiliz ing  among

Dewax. other things a decree for rent w hich he had obtained  
in a prior suit against these defenchints. The lower 
Appellate Court has rejected the decree as an item  of 
GYidence, apparently on tbe ground that it was ex 
parte.  This is  m anifestly erroneous. The decree is 
not merely an item of evidence, but is conclusive as 
to tlie relationship between the parties at the tim e to 
which the previous suit referred. That does not mean 
that in the circumstances o£ this qase it is conclusive 
as to the present relation between the parties. But 
it  is good and valuable evidence in so faj* as it estab
lishes the relationshix) at a time that luis passed. Its 
valne becomes more apparent when the terms of sec
tion 114 of the Evidence Act and illustration (d) are 
borne in mind which do not, compel, but certainly  
permit, the Court to make a presum ption as to the 
coatimmnce of the state of things. The decree has 
been excluded from cojisideration by the lower A ppel
late Court in error.

W e must, therefore, reverse the de'n’ee of the lower 
Appellate Conrt, and send back the case in  order that 
it may be determined according to law. Costs liitberto 
incurred w ill abide the result.

A ppsa l  a l lo tved; case remanded.


