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Before Woodroffe and Mullkk JJ.
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Landlord and Tenant— Piirc?iase o f raiyats' interest by sole Landlord— 
Oceupancij holding and occupanci/ right— 'fransferahiUty—Merger— 
Ufider-raiyat— Notice, to quit—EjeGtment—Bengal Teuano;/ Aet ( V I I I  o f  
l S86)as  amended by Bengal Act 1 o f  1907, us. 33 cl. (S), 49, 85 and 
167.

The vabjatB of cj.rtain lavuh in dispute executed n rnortgug’O of tlieir 
lands atid put the mortgagee in pojse.sjion, Siil>,=!equeatly tlu; morlgagee 
settled the lanth with uader-raii/afe. TKe superior landlord tliou brouglit 
a suit for reot against his raiyats aud purchaicd fclie iiohiiiig at a hiUo for 
arrears of rent. Thereafter, Uie landlord sold tlio perniaiient raiyati' to 
One Meajun, who, after having taken a lease from the landlord and after 
having redeemed the mortgage, sold the same to the pra-iout piaiatvffij. 
Tiie plaintiffs, thereupon, brought a suit to eject the nxnloi--raiyats.

ffeld, that the occupaucy still continued to e.tist ai’ter fctio purchaso by 
the landlord.

Ahhil Chandra Blsioas v. Hasan Ali Sadagar (1) followed, 
ffeld, also, that the landlord waa able to transfer the holding to Moajan, 

thvougk whom it came to the plaintiffs.
Held, also, that the under-mij/ais continued to be am\ci'-ratyals auil were 

duly served with notice to quit ami must be ejected,

Se c o n d  A p p e a l̂  b y  Y a k a b  A l i  a n d  otliervS, th e  
p la in t if fs .

The lauds ia  dlspate Eormed the r a iy a t i  laiida of 
one Fakir Mahomed iiiider a superior landlord. After

* Appeal from Appellate Decree, No. 20S of 1913, against the decree of 
Rajani Kanta Chatterjee, Subordinate Judge of Oliittagong, dated Got. 4,
1912, modifying the decree of Bebati Hanjan Mookerjee, of South
i^auzau, dated L̂ug, '4, 1911.

(1)(1913) 19 0. W. N. 246.



Fakir’s death liis heirs mortgaged the r a iy a i i  lands to U'i5 

Ishaii Ohander Poddar, who siibsequeiitly obtained yaj^,7ali 
possession of the hinds and settled the same w ith  the 
predecessors of the defendants. Thereafter, the land-  ̂
lord brought a suit against the heirs of Fakir for 
arrears of rent and, in  execution of the decree obtained 
in  that suit, the lands in  dispute were sold and pur
chased by the landlord him self, who subsequently sold 
the raiyfxti to Meajan. Meajan after having obtained 
the e tm ani  hanclhast in  respect of the lands from 
the landlord, redeemed the mortgage executed in  
favour of Ishan. Meajan. then sold h is right, title  and 
interest in  the lands and the same were purchased by 
Anwar A)i, the i^redecessor of the present appellants.
Anwar A ll then brought a suit for declaration for his 
r a iy a t i  and etm ani  rights and for khas  possession  
against Meajan. and the settled tenants, alleging that 
the rights of the mortgagee having |)assed, the settled  
tenants were m erely under-tenants and that notice 
having been served upon the defendants under s. i9  
of the Bengal Tenancy x4.ct, they were not' entitled  to 
retain possession of the lands. The defendants con
tested that they held the lands as r a iy a t i  and as such  
were not liable to ejectment. The su it was decreed, 
but on appeal the decision of the lower Court was 
reversed. The plaintiffs, thereupon, appealed to the 
H igh  Court.
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B a b u  Prahodh K u m a r  Das, for the appellant. 
A distinction must be drawn between an occupancy 
holding and an occupancy right in  the r a i y a i i  lands. 
The parchase of the by the haidloid at a sale
in  execution of a rent decree did ]iot bring about a 
merger of .the occupancy holding. , W hat became 
merged was the occui>ancy right only, the occupancy 
holding remaining- intact: see H a m  Mohari' P a l  v.



tsio -S/ieikh Kachu  (1), Jawaclul H tiq  v. Earn Das S aha  (2)
Yaki ~̂Ali M iajan  Mifinat AU('d). The landlord had. a 

*’• })ei*fect right; to Bell the holdisig and to give the 
‘ j)Tirchaser a t 'aiyati  title. The appellaats have ac~

quii'ed not only the piircliasei‘’s title, but also the 
1‘iglir.s of the mortgagee of the original r a iy a t  by the 
red.e;iiptio]i of the nioi’tgage. They could, therefore, 
eject the respondents by notice under 9. 49 of the 
Bengal Tenancy Act, as tiiey had done. Further- 
more, the defendants, otliet; than the defendant 
Meajan, were in  occupation of tlie lands as under-' 
raiycUs hohling their tenure from the r a i y a t  w ithout 
a registered lease and w ltliont perniiHHion of the  
landlord. Such mvlQY-raiyats had no right to be 
on the land and could be e jected ; wee h. 85 of the 
J3engal Tenancy Act and P e a r y  Mohiin M ooker jeev .  
Badiil  Ohandra B agdi  (4).

B-(hu Manmcitha N ath  Roy,  for the respondents. 
When the landlord purchased the interest of the 
tenants at the execution „sale, the r a i y a t i  became 
inimediat.dy merged in the landlord. Had there 
been other co-sharer landlords, there would have been  
no mer^^er; for the interests of the landlords and of 
the tenants would not have vested in  tlie same perison 
or persons. The F ull Bencli case of R a m  Mohan P a l  
Y. Sheikh Kachu  (I) supported the conten tion of the 
respondents; see the judgments of G-hose J. at ikige 
B93 and Harlngton J. at page 394 where the d istinc
tion between sole landlord and co-sharer landlords 
was .pointed out. The Full Bench ease was a case of 
co-sharer landlords and the ruling in Ja ioadu l  S u q  
Y. B a m  Das Saha (2) was follow ed in  so far as the 
principles there laid down applied to co-sharer land-

■(1) (1905) I. L. R. 32 Galo. 386 ; (2) (1896) I. L, R. 24 Calc. 14B.
9 C. W. N. 249, (S) (1896) I. ,L. R .M  Cab. 51L

(4) (1900),I. L. R,*28 Calc. 205.

1 6 6  I N D I A N  L A W  R E P O R ' C S .  [ V O L .  X L I I I .



lords; see the Jadgnieiit of Maclean, 0  J .,'at page o92. 1915
In tlie pmsent, suit the purchase caused a merger of yakub' Als 
interests iinder s. 22 of the Bengal Tenancy Act and 
the landlord held the lands aa landlord. The canes 
of Girish Ohandra OhoiixViry Ki^lar ChanrJra Hoy  
(1) and R a m  Saran Poddar  v. Mahonied L a t i f  (2) 
were also referred to.

^M ulligk J. referred fco_. the case of A khil  Chandra  
Bisivas Y. H a s i n  A l l  Sadag tr (8)j.

The question, that the uiider-m iyais  had not been 
created by a registered instram ent or the consent 
of the liDidlord, did not arise in the i)resent case. It 
was not raised in the Court below ; on the contrary, 
notice iinder s. 49 of the Bengal Tenancy Act bad been 
served on the respondents treating them as nndar- 
m i y a t s i  see the cases of Amiriillah, Mahomed  v,
JSlazir M ahomed  (4j and Lai Mahomed S a rk a r  v.
J a g ir  Sheikh  (5). The resj)ondents’ right to the land 
was, therefore, valid. Tli3 original r a iy a t i  right hav
ing been n'lerged in the landlord’s rights im m ediately  
on his purchase, the respondents became raiyats*
They could not have continned as VL\\A<$>i~Taiyats as 
there was no intermediate tenancy. The very defini
tion of m ider-rjaya/ im plied the exivStence of an Intei*- 
m ediate tenancy—a raiyati',  s . 4 of the Bengal 
Tenancy Act and the case of B a m  Mohan P a l  \\
Shaikh K achu  (6). The relationship between the hiad- 
lord and tl)e midev-raiyats,  therefore, became that of 
landlord and ra iy a ts  by the mere fact of the pur
chase of the interest of the ra iya ts  by the landlord.
H aving become ra iya ts ,  the respondents could not be 
ejected by notice under s. 49 of the Bengal Tenancy Act.

( ! )  (1 8 9 9 ) I .  L . B. 27  Calc. 473. (4 ) (1 9 0 4 ) I .  L . B . 31 Calc. 932.

(2) (1898) S G, :W. N. 62. (5) (1909) 13 0, W. N. 913:
(3) (1913) 19 G. W. N. '240. (6) (1905) I. L E. 32 Calc,386, S89 ;

■ 9 Ov W. i?. 249.
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V.

M e a j a n .

I9i5 Furthermore, the respondents’ rights had been con-
YAiajTAi-i sidered in  a su it brought by the respondent Meajan 

for possession. In that suit it was decided tliat unless  
and until Meajan had annulled the encanabrances under 
s. 167 of the Bengal Tenancy Act, Meajan could not 
get possession. This Judgment was put in evidence
b,y the respondents and it Bhowed that the decision  
operated as res judicata. The interest of the respon
dents as w ell as that of the mortgagee were encum 
brances and Jione of them was annulled. Therefore, 
on the basis of tliat judgment the appellants could not 
get possession of the lands in  dispute w ithout first 
annulling the encumbrances.

This appeal ought, therefore, to be dism issed.
B abu  Prabodh K u m a r  Das  was not called, upon to 

reply.

WOODROFFE J .  This appeal lias been heard at 
very great length; but I ,think the appellant lias 
establislied his argument. The facts are that under 
the landlord there was a r a iy a t  of the name of Fakir 
Mahomed. Fakir Mahomed mortgaged tlie property 
to one Ishah Poddar who got i)ossession. Ishan  
inducted the j>resent defendants on the land. The 
landlord brought a sait for rent against the heirs of 
Fakir Mahomed and he bougiit up che holding at a 
sale for arrears of rent. The first and perliaps the 
main question in  this appeal is, what is the elfect of 
such purchase? Did it, as has been contended by the 
respondent, effect a complete merger of the holding  
and of the occupancy right in  the landlord’s right 
or did it, as the appellant contends, keep alive the 
occupancy holding though m erging the occapancy  
right? This qaestion has been discussed in  the case 
of Ahil Chandra Bistvas  v . H asan  AH 8adagar  (1),

Cl) (1913) 19 C. W. N. 246.
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where a distinction is drawn between an occupancy 1915 
holding and an oGcuiDancy right. I should state here yakub Au 
that th is case has been decided on the old law  as it  *'• 
existed prior to 1907. Follow ing the principle ernin- ‘ -1 _ “ 
c ia te d in th e  decision to which I have iast referred, WoormoFFs 
I would hold that the occupancy holding still con ti
nued to exist even after the purchase by the landlord.
The landlord then sold to one Meajan the permanent 
7Xiiijati right. Meajan also took a lease from tiie 
landlord and the plaintiff has bought from Meajan 
and was now desirous to eject the defendant who had 
been inducted into possession, as stated.

The first Court held that he was entitled  to a decree.
This decision was reversed on appeal. For the reasons 
I have stated, the landlord was able to transfer tlie 
holding to Meajan through whom  it came to the 
plaintiffs. The defendants continued to be what he 
was an undQi-raiyat,  and it has been found that he 
has been duly served w ith  notice. The learned Judge 
has referred at the conclusion of his Judgment to 
section 167. In m y opinion th is does not stand in  the 
way. A further question was sought to be argued, 
and that is th is :~"That in  the su it to which Meajan 
was a party it was held that he could not get 
possession except by proceeding under s. 167. This 
question Is not a point w hich has been either raised 
or dealt w ith  in  the |udgm ent under appeal and 
therefore cannot be entertained now. The defend
ants having been duly served w ith  notice to quit 
must be ejected.

I therefore would allow this appeal, set aside the 
judgment and decree of the lower Appellate Court and 
restore those of the first Court w ith costs o f- this 
Co u rt and of the lower Appellate Court.

M u l l i c k  J. I a g r e e .
0. -M. A p p m l  i^Uowed.
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