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L E T T E R S  P A T E N T  APPEAL,

Before Jenkins C'../., and N. R. Chatterjea J.

^  MAHOMED BUKTH MAJIJMDAR
l/ffl?/ 3 ;

Jiuie 4.
DEW AN AJMAN KBJA,*

va lid ity  o f — Deference due to prev ious  dec iuon  o f  f l i q h  Ctnirt  (ts 

authority  — Res ju d ic a ta — Jifusm lm an W a k f  V a lida ting  A ct  { V I  a f  

1913), title, preamble and s. 3, whether retrospet'tive or prospective nnhj  

—- P r iv y  Council deeisiotis and prouounceineut.H on In d ia n  Legisla ture .

W here  there had been a previous udjudication  by  tl)c t l ig h  Oour(, on fclie 

iuvali 'i i ty  of a certain w a h f  based on legal j>Tonndw, (in  u Hubsecjneut suil; 

between the same parties) ;—

fleW, t[)at (i)  ordinarily  th a t  Court Hkoiihi t'eel boiuul, n o t  on the p r i tu  

ciple of res jud ica ta  b u t  out o£ the  del:'ereuoe wliioli wua (hie to a prev ious 

decision of the H igh  Court, to follow th a t  a u th o r i ty  ; and  ( i i)  t l ia t  tlu.*, 

previous conclusive decision had uut been ntfccted by th e  ronK'diul operutioti 

o f  the M ussaltnaa W a k f  V a l id a t in g 'A c t 'o f  1913, whicli w as aofc rctro.s“p!.‘c:- 

live in effect b u t  prospective only.

R a h im u n ism  B ib i  v. Shain'h M a n ik  J a n  (1) app roved .

I t  is doubtfu l  w hetlicr th e  Governor-GHuieral in Comudl would m ake  a 

legislative pronouncem ent th a t  the repeated decisions o f  t!ie P r iv y  Oouticil 

were erroneous, t l iough  f ro m  its  know ledge  o f  t h e  rilfparemouts oi: th e  

country th e  Legiylature m ay  tliink  th a t  in fu tu re  th e  law  ahoulil ite oth(irwiye 

admiuistered.

A ppeal by Mahomed Biikfch Majiimdai', the clefedd- 
a'lt Ho. I.

Tliis aijpeal was filed iiixdet’ clause 15 of tlie Lefctera

’• 'L etters  P a te n t  Appeal No. 4B o f  1 9 U ,  in A p p ja l  froni AppeikLe 

Decree No. 2242 of 1911, against the decree o f  F .  J ,  JeffipBHj D is tr ic t  J u d g e  

of Sylhet, dated  M ay 25, 1911. .

(1) (1914) 19 0. W. N. 76.



Patent against tlie Tjudgmeiifc of Teiiiioa J., dated otli 
January 1914, which was as follow s

“ 111 tile ease out ot‘ which tliis appeal arises the plaiutittV as heirs to one
T-i  7 . •> . . .  ,  M a j d m i u hJuhura ivhatuu claimea a certain tjhare lu certain laiids, origihallj" the prop-

erty of Johuru Khatun’s fa.iier. Dewak

The defence was that by a deed dated Blst December 1869, the father 
of Joliura Khatun, and father-in-law of defendant No. 1, one Bewati 
Na.sarat iiaja Salieb, had made the properties z«a/*/and tliat by an eln-urnama 
dated 17tb Jaistb 1307 (May 1900) Johura Khatun iiad acknowledged the 
validity of the ^oakf and of a soZenama  ̂or compromise made between tlie 
Defendant No. 1 and his mother-in-law in a oertain suit on tlje 7tli Baisakh,
1306. and by so doing and by accepting from the defendant the allowance 
mentioned in the wakfnama Johura Khatun and her heirs were estopped 
from questiouiug its validity.

The plaiutiti put tlie defendant to proof of his statements and further 
ab'serted that in suit No. 425 of 1901 the alleged wal'fnama had been held 
by the Oourt to he invalid and that the question was therefore res judicata

Plaintiff’s suit having been decreed in both the Courts below defendaiij;
No. 1 now appeals.

His contentions before me are (i) that the validity of the imkf is not in 
fact o'es judicata as between the parties to the present suit; (il) that the tml'f 
should have been held to be a valid icakf^ md  (m) that he ghould have 
been given a further opportunity of producing evider»ce, that is to say of 
examining himself in anpport of the alleged solmamah and ehrarnama.

It is admitted that in suit No. 425 of 1901 the «cai/was held to be 
invalid, but in tliat case plaintiff sued as a creditor or representative of the 
wife of the original owner while he ia now siting as an heir of the daughter.
I f  the decision had been in favour of the validity,of the a fresh suit 
would have been open to the daughter and her heirs, and it cannot therefore 
be contended that in tiie present isuit it ia not open to thu defendant to 
reygitate the (juestion.

But in fact no evidence of the executiop of the alleged loalcjuama has. 
been given and the doo uBSnt itself has been removed fr.nn the record by tho 
appellant and is not produced at tlie hearing of this appeal. It is therefor^ 
itnpOBsible for me to say tliat it has been proved or is valid.

With regard to the third and last contention, it may be observed that on 
the 20th September 1910 the suit was peremptorily fixed for final hearin|j 
on the 7th November. On the 5tb November the _ defendant appellant 
applied for a further adjournment and for his examination on commission 
and filed with the application a certificate from an Indian medical practi. 
tioner dated Slat October to the effect that he had been treating the
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1915 flefendnut for “ clironic rheumatic affecfcious.” Now from the order sheet
M ~  appears that on the 22ud August a prior application by ilie defcndaxit
' Bijkth iiis esamiiiatio.'i on coinmissio!) l)ad been oppoged by tbo plaiatiff aud

. MA.ruMDxis was very proporly rejected. Under tbe circvimatanccs, I cannot hold that 
Dew vn application not made before the 5th Novert'ber though supported

A.i.man Ke.fa. by a certiiiuato dated 31st October was improperly rejt'ctcd by the Courts 
below.

Ill tiiw result this appeal fails and is iiismis8e<i with costs.’'
'This Leitei'8 Patent Ap])eal was lieard by the H igh  

Coart ou the 3rd May 1915 when the respondents’ 
vakil, Babn Braja. Lai Chiiokeibiirty, desired the Court 
to note tliafc he did not appear foi* waiiifc of ins tractions, 
and after ai'guinent the appellants’ vakil asked for one 
month’s time to produce the previous decision of tlie  
High Court regarding the invalid ity  of the i v a k f  
which lie did on the 4th June 1915.'

Bcibu Shib Ghanclra P a l i t  (w ith him BahU' B irendra  
Chandra Das), for the appellant. This suit is one for 
recovery of possession of hind. Both Courts decided  
on the question of res ju d ic a ta .  The question was 
whether the lands formed tbe subject of a valid luakf.  
The case should have been sent back for proof of its  
genuineness. I did not plead res Ju d ica ta  (on. 4th  
June 1915). In A b id  Fata's Case (1), the Privy Ooun„ 
oil held that lu a k f  was invalid  on the ground of sm all
ness and remoteness of the charitable bequest.

;N. E. Ohatteejea J. But now an Act has been  
jjassed.] ■ ,

Yes. The Mussalman W akf V alidating Act (V I of 
1918). Retrospective effect has been given  by this Act, 
which may affect vested rights. The first paragraj)h, 
or section lends support to my contention tliat the 
effect is retrospective.'

In Rahimunissa - B ib iY .  Shaikh  M a n ik  Ja n

(1) (1894) I, L. R, 22 Calc. tU9 ; (2; (1894) 19 0. W. 7fi.
 ̂ L R. 22 L A. 76. - .
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Oliandburi J., sitting on tlie Original Side, sa3̂ s tliis 
W akf Act lias no retrospective effect. I think lie is 
not right.

[Jbhkihs G.J. It is a declaratory Act.]
THie P rivy Ooaiicil decision in A hul F a ta  Maho

m ed  I  shah  V . B a sa m a ya  D lm r  Ghowdhri  (1) was not 
mentioned in N. R. Chat ter jea J.’̂ i decision in Buslal  
Gluvni M ia  v. Adah' P a ta H  (2).

'N .  R .  O h a t t e r j e .\ J. As the Privy Oonncil has 
power to declare tlie nature of the law, all that the 
Legislature can say is  what the law shall he in fatare."

Tbat is all I have got to say.
No one appeared for the respondent.

1915

Ma h o m e d

Bl'Kth
M a j c m d a e

r.
D e w  AN 

A jm a x  R e j a ,

J®NKINS O.J. This is  an api^eal from a judgment of 
Mr. Justice Teunon hy whom it has heen held that 
the lovv̂ er Courts have erroneously regarded certain  
judgments aad decrees as constituting res ju d ic a ta .  
At the same time he felt that he mnst affirm, the decree 
of the lower Ai^peiJate Court on the ground tbat the 
wakfncima  to which the decree related was not before 
him and that he had no means to for m an opinion as 
to whether or not it was a void and invalid  i v a k f  as 
the Court had de'cided in a previous litigation.

W e are in  the same i>i'etlicanient. But there is 
another aspect of the case by which ’we are influenced 
and it is th is :—From the judgment of the Munsif, it 
appears that the yalidity or invalid ity  of the tvakfwixsi 
a matter that came before the H igh Court and was a 
subject of adjudication in  the H igh Court. W e have 
been told in  the course of the argument that the 
invalid ity  of the w a /f/w a s  affirmed on legal grotinds. 
The result thei^ is that there is an adjudication by  
the H igh  Court on the invalid ity  of the which is

(1) (1894) 1. L. R. 22 Gale. 619 : (2)(1913) 17 0. W. N. 1018.
L. B. 22 I. A. 76.

May 3.



1915 based ou legal grounds and ordinarily we slioiiid
.vrliicmi'i* bound, not on fche principle of resjiiMcata  bnfc out
’ Bckth of the deference wliicli ia due to a previouB declKion

Ma.jum!ue High Court, to follow tbat antliority. , Before
Dbwan tinally deciding the case on tliat ground, wo give the

appelJaut before as an oppoi-tiuiity of prodncing the 
J enkins C.J. judgnient of tlie Higii Court before us withiji a month 

from this date. ' If lie fails to do so, this appeal w ill 
stand dismissed, but withont any order as to cosl.s.

- 'On the 4tii of Jane 1915, the Court delivered its 
final jadgment in  the appeal].

jimeA. J e n k i n s  C.J. W e must atlirm the jadgment of Mr. 
Justice Teunon, though possibly, nol, precisely, on the
ground which coniniended itse lf to him.

W e  are of o p in io n  th a t  t h e  fo r m e r  a iijv id ica t io n  as
to th e  i n v a l id i t y  o f th e  tv n k f  is in  th e  p e c a l ia r  c ir -
cu n is ta n ca s  of t h i s  cas3 c o n c lu s i v e  for  th e  p u rp o se  
th e  p r e se n t  l i t ig a t io n .

W e have, however, been invited to take a differenfc 
view of the matter out of d, ference to the Mussalman 
Wakf Validating Act of 1913. It has been contended  
that tlie remedial operation of that Act relates to tlie 
past as well as to the present asid future, and that it 
was intended to be a declaration that the Privy  
Council pronouncement as to the hiw of t v a k f  was 
erroneoas. I do not wish to express any opinion as 
to the lim its of the Indian Legivslature’s power. B at 
I am dou!)tful whether the Governor-General in Coun,-- 

■cil would make a legislative pronouncem ent that the 
rei3eated decisions of the Privy Council were erro- 
neouB, though from its knowledge of the requirements 
of the country the Legislature may th ink that in 
fature the law should be otherw ise adm inistered. 
That I think is what has happened in  this case. The 
preamble may perhaps g ive some colour to tlie
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J E N K i y s  U . J .

argiiixieiifc that the operation of the A ct being retros- 
l)ective as w ell as prospective. On the other band the 
title of the Act Reenis, if anythiug, to have an opposite 
tendency. B at both are of ambigiions value. A t the ' 
same tim e the terms of sectioii 3 clearly point to fatiir- ,

*- A j j i a s  ]?EJA.
ity . And this, I think, is most likely  to have been in 
accordance w ith  the intention of the Legislatnre on 
ge ne ml coLisideration and also on the particular consi
deration to w hich I have alluded. This is my view  
of the Act and I liold, on the special circmiistaiices of 
th is ease, that the previous conclusive decision on 
which the respondeut is entitled to rely has not been 
affected by the provisions of the Act. I have the 
satisfaction of k'nowing that this is in  accordance with  
the v iew  of Mr. .Justice Ohaudhuri [E ah im unissa  
B ih i  V. Shaikh  M a n ik  Jan  (1)], which gives me 
greater conlidenoe in  the probability of this being'the 

true v iew  of the intention of the Legislature.
The result is that the appeal is dismissed. As 

there is  no appearance on the part of the respondent, 
we dism iss the appeal w ithout costs.

N. R, C h a t t e e j e a  J. I agree,

a. B. Appeal dismissed.
(1.) (1914) 19 C. W. N. 76.
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