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EAMTARAN MANDAL.*

R e m a n d — Rem and on a p v e l im in a r y  j}oini— P o w ers  o f  loicer A pi)e lla le  C ourt

to reiierse an d  rem and— C ivil  Procedure Code {A c t  V  o f  lOOS) s. 207,

s u h - s .  ( i )  c l .  ( i ) ,  s u h - s .  ( 2 ) ;  0 .  X L l ,  r .  2 3 .

As th e  body  o f th e  Code creates ju risd ic tio n  (w hile  tlie  riiley in d ica te  

the  mode i.’-i %vbich i t  is to ).>e exercised), i t  is expressed  in luore genera l 

term s, b u t has to be read in con junction  w ith  tlifi m ore p a r tic u la r  p ro v isio n s 

of th e  rules.
B. 107 sub-8. (Z) cl. (b)  o£ th e  Code is  su b jec t to  th e  co n d itio n s  and  

lim ita tions prescribed  by tlie ru les : an d  in  tiie  case o f  low er A p p e lla te  

Court, th e 'p o w er o f reversal and relnand is lim ited  to  tlie  position  described 

in rule 23, O rder X L I.

S e c o n d  a p p e a l  by  Maui Mohaii Mandal and Upeu- 
dra Natli Mandal and Sliamdbon Mandal, heirs and 
legal representatives of Adwaita Mandal (deceased), 
and JRai Molian Biswas, the defendants Nos. 5 and 0.

The facts connected with this case api^ear from tlio 
Jndgiiient passed in appeal by A. Mellor Esq., Addi­
tional District Judge of Alipore, dated 12th February 
1913. The fall text of the judgment is as follow s

“ This was a s u it  fo r  recovery  of possession  o f 33 h ig h as  odd o f land  

w hich was leased to  p lain tiff (B am taran  M andal) ia  th e  }"ear 1900  liy th e  

C ourt of W ards, th e n  tn an a^ in g  th e  E sta te  o f  B arad a  P ro sh ad  Roy Chow- 

dhury who is deferidavst No. 8 in  the  su it. P la in tiff  a lleged  th a t  th e  lan d  

w as in  T aluk No. 333  Avhich belongs to  th e ir  land lo rd  and  th a t  ho had  been

* Appeal fro m  A ppellate D ecree, N o. 1424 o f  1913, a g a in s t  th e  decree 

of A. Mellor, A dd itiona l D is tr ic t Ju d g e  o f  2 4 -P arg an ae , d a ted  F eb . 12, 

1913, rev ers in g  th e  decree o f  H aripada Massumdar, M u n sif o f A lipnr, dated  
P e k 2 2 ,  1912.
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dispoBsessecl b y  d e fe n d a n ts  Nos. 5 an d  G. T he case o f  the  p iin c ip a] d e fen d ­

an t N o. 8 is t h a t  t lie  laud  ia n o t i a  T a lu k  N o. 3 3 3 , Im t is in o th er ta l 'ik s  

a n d  has been leased to  h im  by o ther land lo rds.

T lie  lea rn ed  M iu is if  dism i-ised th e  su it, i in d in g  tlsa t th e  bouiularieH 

g iv en  in  tb e  p la in t  include over 200 big1ia>! o f  lan d  and th e  lan d  ia  pu it 

has n o t  been p ro p e rly  identified .

H e  considered  th a t  th e  p la in tiff should  have had  a local en q u iry  raade 

to  ascerta in  w h e th e r  th e  d isp u ted  lan d  a c tu a lly  fe ll in T a lu k  N o. 333  or 

n o t. T h e  p la in tilf  h a s  appealed an d  h is con ten tiouH  w ill appear fro m  th e  

rem ark s w h ich  I  sh a ll m ake. H e  say s  th a t  he is a poor m an  and could 

n o t atYord th e  ex p en se  o f  a C om m ission fu r  local in v es tig a tio n  as his 

lan d lo rd  gave h im  no help  in  l ig h tin g  the case. H e tlio n g h t th a t  h is  ev i­

dence w as suffic ien t to  prove his case and still m a in ta in s  th is  position .

T h e  case is  one o f  som e h a rd sh ip . T iiere  can be no donbfc th a t  th e  

ap p e llan t g o t s e tt le m e n t o f 33  b ighas o t  lan d  and paid  re n t fo r i t .  H e  has 

filed rece ip ts  g ran ted  b y  th e  C o u rt o f W ard s, ab o u t wbicU th e re  can  be 

n o  susp ic ion . Exhib it. B  proves th a t  th e  C o u rt o f W a rd s  b o u g h t up 1 5 1 

b ig h as  o f  land  in  execu tion  of a decree agaiu .st te n a n ts . O f th is  area 

ap p e lla n t to o k  se tt le m e n t o f 33 b ig h as  c o m p ris in g  th e  h o ld in g s o f  P a ra n  

M andal (3 0  b ig h as) a n d  H atem  M olla (3  b ig h as) odd. T h e  lan d lo rd  is 

a d m itte d ly  in possession o f I I  lu g h as  odd, th e  h o ld in g  o f K in u  Molla, 

an d  leased ou t th e  re m a in in g  106 b ig h as  4 c o tta s  to th e  co n te s tin g  d e fe n d ­

a n t  A d w aita . T h e  la t te r  h a s  ex ecu ted  a l'.abulint in  re sp ec t o f th e  lOG 

b ig h as  acknoA vledging B arad a  B a b u ,a s h is  lan d lo rd  and  m e n tio n in g  th e  lease 

o f  th e  ap p e lla n t. H e adm its  th e  p u rc h a se  o f  151 b ig h as  by B arada B abu. 

T h e  45  b ig iias s itu a te d  in  T a lu k  N o. 333  co m p rise  th e  33  b ig h as  leased 

to  ap p e llan t an d  th e  11 b ighas o ccup ied  by the la n d lo rd  h im self. T h ere  

can, th e re fo re , be no  d o u b t o f  a p p e lla n t’s t i t le  to  33 b ighaa an d  h is  posses­

sio n  is proved  by b is  dahjiilas  an d  b y  kabn lla ts  ex ecu ted  by  persons to  

w hom  h e  su b le t p a r ts  o f th e  ho ld ing .

I t  is , th e re fo re , in eq u itab le  th a t  he shou ld  he dep rived  o f  th is  lan d  by 

a tre sp a sse r , b ecau se  he did no t co n sid er it  neeeKsary to  have  a local in v e s ­

t ig a tio n  h e ld  o r because he could n o t afford to  do so. H e a sk s  th is  C o u rt 

to  allow  h im  to rem ed y  th e  d e fec t even iiow  an d  in  tJie in te re s ts  o f  iu s tic e , 
I  th in k  h e  sh o u ld  be allow ed.

T h e  decree o f  th e  low er C o u rt is, th e re fo re , sei aside ami the case is 

remanded,  T h e  M u n s if  w ill issue a  com m ission fo r  local in v es tig a tio n  to  

d e te rm in e  th e  s itu a tio n  o f  th e  lau d  an d  decide th e  exact situ a tio n  o f  th e  

45 b ig h as  o f  la n d  w h ich  lie in  T a lu k  N o . 333 an d  w h ich  include th e  S 

b ig h as  in  d isp u te . A fte r  considerihg  the -fBport and  ta k in g  su ch  fu r th e r  

ev id en ce  as h e  m a y  consider necSBsary, he  will p roceed  to  d e term in e  th e  

su it. C osts to  ab id e  th e  final r e w lt ."

1915

M an'i  M ohan  
M a n d a l

V.
R a m t a r a n

M a s d a l .



1915 Tlie coiites(-ing‘ defendants Nos. 5 and 6 being dis-
satisfied witb this decision of the Additional Judge 

M a n p a l  reversiiig tliat of tlie learned M iinsif of Alipore dated 
iiAMTAiiAx 22iid February 1912 and remanding the case, ])referred 
Manual second ajjpeid to the H on’ble H igli Court.

Bal)}i Bi-pin B ihar i  Qhnse (jan ior), for the appel­
lants. The Uiwer Apx)ellate Court considered it a hard 
case because the plaintiif couhl not afford to have a 
U>ca] investigation to discover whether his lands fell 
within taUik nmnber 833, and has directed the issue 
of a com]n.ission, though plaintiif maintained that 
his evidence was siiSicleiit to dispose of the suit. I 
suhmit that is taking new evidence, and the case 
onglit not to Jiave been remanded for a local in vesti­
gation: vids Order XLI, rule 27 of the Code oI; Civil. 
Procedure.

;N. R. Ch a t t e r j e a  J. But see Order X LI, rule
28;

Suppose the plainfciff did not choose to adduce 
evidence, can he now ask for additional evidence to be 
taken affcer ax-)peal ? Here the low^er Appelhite Coiii't 
has acted under Order XLI, rule 28 and I complain  
that he cannot do so as tiie Court of first instance did  
not dispose of the case on a j)reliminary poihb but on 
the merits after discussing the w hole of the evidence 
that the parties without any restriction placed before 
it.: The lower Appellate Court is also not entitled  to 
take additional evidence under Ox'der X LI, rule 27, 
but that matte I.' is not now before this Court. If the 
Appellate Court does take additional evidence, I 
haÂ e the light to appeal.

The only question thai} has. to be considered at 
present is whether a lower Aj^x^ellate Court has tlie 
power under Order XLI, rule 23 of. reversing and 
remanding.
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[ J e n k i n s  C.J. The Judge can liear tlie appeal on 1̂̂ 15
tlie merits and then he can exercise all tlie powei:s maniMohan 
given CO an Appellate Court,! Mandal

Yes, he can. U a m t a r a n

B ahu  Shih Chandra  for the respondetU. I Mandal.
so-bmit the Court has very wide powers now under 
Order X LI, rule 33 which is a new provision.

Rule 23 of Order XLI is not eKhaiistive, as clause
(h) of Hiib-section ( i)  of section 107 of the Code says 
in general terms that ah Appellate Court shall have 
j)ower to renia]jd a case. Under the circumstances 
tills case should go back.

J e n k i n s  C. J. This is an appeal from a decision  
by the low er Appellate Court. For that decisioD there 
can l)e no justification unless.it can .be Brought w ith in  
the terms of rule 23 of Order X LI. But that clearly  
cannot be done for the Court of first instance did 
not dispose of the case on a prelim inary point but 
on the merits after discussing the w hole of the ev i­
dence that the parties, w ithout any restriction, placed 
before it.

I t has been suggested before us that rule 28 is  not 
exhanstive, and for that purpose we have been re­
ferred to section 107, sub-section (i), clause Qf) of the  
Code where, no doubt, it is said in general terms that 
an. Appellate Court shall have power to remand a case.
But th is argument overlooks the opening words of 
the section w hich  provide that subject to such condi­
tions and lim itations as may be prescribed a Court 
shall have that power. If we turn to the definition  
clause w e find that “ prescribed” means prescribed 
by rules, and “ rules ’’ means rules and forms contained 
in  the first soliednle or made under section 122 or 
section 125. These rules provide that in  the case 
of a lower Appellate Court the power of reversal and
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1915 remand is limited to the position described in  rule 
MawM̂ han 23, Order X L f .  Ami tills is tlie general rule except 

Ma s d a l  under special conditiona w liich have no application  
R am ta r a n  ill the circnmstances of this case.
M a n d a l .  j  jĵ ere point out what is  obvious on a perusal 

J enwnTc.J, of the Code as a whole that the Code, consists (i) 
of that whicli is termed “ the body of the Code ” and 
(ii) of the rules.

The body of the Code is fundaniental and is un-
(t'

alterable except by tlie L egishiture; the rules are 
coiicerued witli details and m achinery a ad can be 
more readily altered. Thus it w ill be found that the 
bddy of the Code creates jurisdiction w hile the roles 
indicate tlie mode in  which it  is to be exercised. It 
follows that the body of the Code is expressed iu 
more general terms, but it has to be read in  con­
junction w ith the more particular provisions of the
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In this case it appears to us that the learned Jadge 
clearly had no authority to reverse and. remand. We 
must, therefore, set aside his decision and direct that 
tiie case be re.-itored to his lile  and that he should  
proceed with the hearing of the appeal according to 
law. W hen it comes before him. it w ill be open to 
him to exercise all the powers that are vested in  a 
Court of Appeal and in particular those m eutioned in  
sub-section (^) of section 107 of the Code. W hat powers 
he should exercise in the x>^irticnlar circumstances 
of this case, it would not be right for us to indicate. 
But all we now do is to direct a re-hearing of the case 
by the lower Ax)i3ellate Court.

Costs w ill abide the resu.lt.

N.' R. Ghatterjea. J. concurred.

Appeal allowed: case remanded.


