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LAKHAMSBE EAISBE.^

S t a i j o f S u i i —Jurhdiction—Civi l  Procedure Code {AcL V o f  190 S )  s. 10 

— Stay o f  proceedings in one o f  tiro suiU in respeol o f  same snhject- 

matter in different Courts.

A .  w h o  c a r r i e d  o n  b u s i n e s s  a t  K a r a c l i i  a n d  e i u p J o y e d  B .  an  i i iH  u o u u u i s -  

K i o n  a g e n t  a t  C a l c u t t a ,  i n s t i t u t e d  o n  I f i t l i  F e b n u i r y  I 9 l 5  i n  t h o  C o u r i ;  ctl’ 

t h e  J u d i c i a l  O o m r a i s s i o n e r  o f  S i n d  a t  K a r a c h i ,  a  ssait u g a i u B t  B .  f o r  a n  

a c c o i i u t  a n d  t h e  r e c o v e r y  o f  w h a t e v e r  K i n n  H l i o i i l d  b e  f o u n d  ( h i o  o n  t h e  

t a k i n g  o f  s u c h  a c c o i H i t .  O n  1 0 t h  M a r c h  1 9 1 5 ,  B .  i i i B t i t u t e d  i n  t h e  H i g h  

C o u r t  a t  O a l c n t t a  t h e  p r e s e n t  s u i t  a g a i n w t  A .  f o r  t h e  r e c o v e r y  o f  U s .  2 G , 6 ( ) 5  

o r  i n  t h e  a l t e r n a t i v e  a n  a c c o u n t .  T l i O r e u p o n ,  A ,  a p p l i e d  t o  l u i v c  t h e  p r e n e i l t  

s u i t  s t a y e d  p e n d i n g  t l i e  d e t e r m i n a t i o n  o f  i i i s  H u i t  i n  t h e  K a r a c h i  C o u r t : —  

H e l d ,  t h a t  t h e  o n l y  q u e s t i o n  t h a t  r e q u i r e d  c o n s i d e r a t i o n  w a n  w h e t h e r  t h e  

K a r a c h i  C o u r t  h a s  j u r i s d i c t i o n  t o  g r a n t  t h e  r e l i e f B  c l a i m e d .  T l i o  p l a i n t  i n  

t h e  K a r a c h i  s u i t  s e t s  o a t  a l l e g a t i o n s  t h a t  c l e a r l y  g i v e  j u r i s d i c t i o n  t o  t h a t  

C o u r t  t o  t r y  t h e  e a s e .  T h e  p r e s e n t  s u i t  m u s t ,  t h e r e f o r e ,  h e  s t a y e d  t i l l  t h e  

d e t e r m i n a t i o n  o f  t h e  s u i t  a t  K a r a c h i .

T h i s ,was an api^lication by tbe defendantvS to stay 
IDrocQedlng's under tlie following cii'ciiinstanccs. Some 
time in 1912 the plaintiff, who carries on biLsincRH as 
a Commissioii-Ageiit in Calcutta, agreed to l)c the 
commission agent of the defendants, a firm. o£ general 
merchants at Karachi. Accordingly, the plaintiff 
acted as the defendant firm’s commission-agent in 
Oalcntta for abou.t 18 months, when, dinpates arose 
between them regarding the account. On or abont 
the 8th February 1915, the defendant firm reCGived a 
letter from the plaintiff’s solicitors demanding on the
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plalntifE’s 'behalf tlie payment of the balance of tlie 1915 
account alleged to be dae from the defendant firm to 
the plaintiff. On 15th Eebrnary 1915, the defendant Karmsjbb 
firm replied denying any indebtedness by them to the LAray
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AirSEK
plaintiff and stating tliat they were about to institute î aisee. 
proceeding.-i in the Court oi the Judicial Commissioner 
of Sind foL’ blie recovery of the money churned by them 
to be cl Lie to them from the plaintiff. Thereafter, on 
16tli February 1915, the defendant firm filed a suit 
against the plaintiff in the Court of the Judicial Com
missioner in Sind; and in this siiib the defendant firm 
prayed that the j)laintiff .(in • this suit) might be 
directed to render a fall and proper acconnt of the 
commission agency business and to pay to the defend
ant firm whatever should be found to be due to them.
On 10th March 1915, the plaintiff filed a suit in the 
High Court at Calcutta against the defendant firm for 
t h e  recovery of Rs. 26,665 or in the alternative for an 
account. Thereupon, the defendant firm submitted 
the present application in the High Court to have the 
present s n i t  (being suit No. 310 of 1915) stayed pend
ing t h e  determination of the suit filed by the defend
ant firm (being Snit No.. 84 of 1915) in the Court of 
t h e  Judicial C o m i n i v S v S i o n e r  in Sind.

Mr. K. P. Basil, for the defendants, Lakhamsee 
Raisee and Jivraj Lai^hamsee, submitted that the only 
question that the Court had to determine was whether 
the Court at Karachi had jurisdiction to grant the 
reliefs claimed, and that for the determination of this 
question it was necessary that the plaint only in that 
suit should be looked at, and that the statements con
tained in that plaint should be taken as correct 
for the purposes of this application. It would be 
inconvenient if two sui’ts of the same siibject between 
the s.ame parties should be allowed to proceed in two
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i9i5 different C ourts  at tbe sjiiiie time. l ie  also urged that
P a d a m s e e  tJie case was; coveret! by sectioii 10 of tlie Code of Civil 
NAR.UNJBE Pj.oceduie (Act V ot 1908).
Lakhamsee i ir .  P. /?. Das, for the plaintifl:, Padam.see Narainjee.

Before j)roceediiigB can be Htayed Liader section 10 of 
the Civil Procedure Code, the defendant innst show  
that (t) the Court has jiivisdictioa.; {ii) the snbject- 
matter of the two suits is the sam e; and (m) the
parties are identical. The phiint in the Karachi suit
clearly shows that the cause of action arose without 
the jurisdiction of that Court, therefore that Court is 
not a Court of comi^eteiit jurisdiction to grant the 
reliefs claimed. The defendant in tliat suit, the plaint
iff in the present suit, admittedly does not reside in 
the jurisdiction of the Karachi Uourt. The institution, 
of proceedings in that Court by the defendant was 
merely a device to delay the plaintiff from recovering 
through this Court money due to him by the defend
ant firm.

Mr. S. R. Das, in reply, referred to section 10 of the 
Civil Procedure Code and the cases of Balkisli'an v. 
Kishan Lai  il) and Meckjee Khetsee  v. Kasowjee Deva 
CJiancl (2). He also referred to the notes under section
10 in Woodroffe\s Civil Procedure Code, and to 
Hukani Chand’s Treatise on the Law of. Res Judicata, 
pp. 239“241 ; and more particularly to the passage cited 
by Hulaun Chand on p. 24.-0 to the effect “ that a great 
deal of trouble has arisen from the mistaken concep
tion that jurisdiction de23ends upon facts, or the actual 
existeiice of matters and things, instead of upon the 
allegations made coucerning them.”

Qur, adv. vult.

Imam J. Tliis is an application tindei section 10 
of the Code by the defendants for the stay of this auit
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(1) (1888) I. L, R. 11 All. 148, l55. ' (2) (1879) 4 C. L. R 282.
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on tlie ground that the mattervS in  issue are also 
directly and substantially in  issue in a suit previousiy 
iiisfcituted by them at Karaclii, the parties in that suit 
being the parties in  tMn. Both tiie suits admittedly 
relate to tlie same contracts between the parties and the 
only question that requires to be considered is whether 
the Karachi Court has Jurisdiction to grant the reliefs 
claimed. In the suit at Karachi the i)laint sets out 
allegations that clearly give Jurisdiction to tliat Gourt 
to try the case. Those allegations may be wholly  
untrue, but it is not for this Court to prononnce on 
them for the purposes of this application—jurisdiction 
does not depend upon actual facts but  upon the allega
tions made concerning them. This suit, therefore, can-̂  
not be proceeded with. The suit will be stayed till the 
detei'niination of the suit at Karachi. I make no 
order as to costs.

Attorneys for the plaintiflis : B. M. Ghatterjee 8f Co.
Attorneys for the defendants : Leslie ^ Hinds.

W. M. C.

P a d a m s e e  
Nabais.i kk 
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