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case that the second suit now uuder appeal, that is, 
the suit which fOrIng the subject :;)Ilnnttel' of appeal 
No. 208 o( 1913, was not instituted until after the 
fonner suit had been finally detel'lnined by the Oourt 
of first instance. If the plaintiffs illteuded to proceed 
by way of alnenchnent or otherwise., they ought to 
have Inade the application to the Oonrt of first instance 
before the institution of the second snit. I see no 
reason which vvouldlead llS to assent to the present 
application. The application seenlH to n1e to be 
altogether a novel one. I think, therefore, th::--.t 
the present application slloulcl be dislnissed with 
costs. 

TEUNON .J. I agree. 

S. M. Appz,:calion refllsed. 

CIVIL RULE. 

Before SliM/uddin and Ricliards01', JJ. 

SURENDRA NARAYAN SINGH 

v. 

LAOHMI KOER. 

Deposit in Cow't -.Tudgment-debt,)j·-Transferee of the judgment-debtor

Bengal Tenancy Act (ViII of 1885), s, 174-Sale, setting aside of. 

An application under P. 174 of the Bengal Tenancy Act can be made 

by the judgment-debtor alolle and by no other person. 

Ranjit K1tmar GholJh v. Jogendra Nath Ray (1) referred to. 

fJ Civil Rules Nos. 58 and 59 of 1915, against the order of Sheikh 

Rahaman, MIlTlsif of Katibar, dated 00t. 22, 1914. 

(1) (1912) 16 C. L. J. 546. 
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R u l e  obtained by Siireiidra Narayaii Singh, the 
clecree-liolder (petitioner).

Shortly stated tlie facts are these. The petitioiier 
obtained a decree for arrears of rent. In execution of 
that decree the tenant’s holding was sold and the. 
petitioner purchased that holding. The holding, 
according to iQcal usage and custom, was non-trans- 
ferable. A transferee by pufchase of the ]3art of the 
non-transferable holding deposited the decretal 
amount, and the sale was set aside. Against this order 
the petitioner moved the High Court and obtained 
this Rule.

Dr. Dwarka N ath  M itra  (with him Bahu JRishin- 
dra N athSarkar) ,  for the petitioner, SQbinitted tliat the 
sale could not be set aside. The deposit was not made 
by the judgment-debtpr as contemiDlated by s. 174 of 
the Bengal Tenancy Act. 0 . X X I, r. 89 of the Civil 
Procedure Code has no application whatever: Ram  
N ath  M aity  v. Eaclra Mahanti  (1), R a n j i t  K u m a r  
Ghosh Jogendra N a th 'R a y  {2).

S h a r f u d d i n  a n d  R i c h a r d s o n  JJ. This Rule was 
issaed on the opposite party to show cause w hy the 
order of the Munsif, dated the 22nd October 19U, 
shoul4 not be set aside on the ground that the oppo-

• site party was not the “ judgment-debtor ” w ithin the 
meaning of s. 174 of the Bengal Tenancy Act.

It appears that the x^etitioner obtained a decree 
against an occupancy ryot for arrears of rent and in 
execution of that decree the holding was sold on the 
8th September 1914 and was purchased by the j)eti- 
tioner. On the 22nd October 1914, a deposit of the 
decretal amount was made by the wife of the transferee 
of the tenant in question and, on that day, in conse
quence of the deposit thus made, the sale was set

(1) (1913) 18 C. L. J .  142. (2) (1912) l6 G. L. J .  546.
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1915 aside b j  fclie Muusif of Katiliar in the following tdrais ;
SuRENDRA “ Jiiclgmeiit-debtor has deposited the entire decretal.
Nabayan amoiiiit and compeiisati.on w ith in  time. Let ihî  H;if.e 

be set asixle and the case dism issed after full satls-
L a c h m i  faction of chiim.”

K o e b .
The petitioner obtained the present Rale on the 

groiiud that s. 174 of the Bengal Tenancy Act, 
uiider which the deposit in question was made, refers 
only to a deposit by the jiidgment-dcbtor hiniseif, and 
hence the transferee of the jiidgmeiit-debtor dotis n.ot 
come nnder s. 174 of the Act. It was c()nt(vnd(Kl that 
ttie deposit that was made by Ivim was no (h^poslt 
by the jadgment-debtor and tluit the sah  ̂ therefoi-e 
should not have been set aside.

In. f fan j i t  K u m a r  Ghosh v. Jogendra Nath. 
it was5 held that an application under section I 7‘l: of 
the Bengal Tenancy Act can be niad.e by tiie judgment- 
debtor alone and by no other pcM'son.

We, therefore, make the Rule absolute, set ualde the 
order of the Miinsif and conlirm tlie sale.

This order w.ill govern the other i'tuie No. 59 of 
1915.

S. K. B. U'lde abmlute.
(1 ) (1912) 1() 0 . h.  J .  54G.




