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A P P E L L A T E  CIVIL.

Before Fletcher and Tmmn JJ.

JAjStARBAN KISHORE LAL x9i.5

April 8.

SH IB PBRSHAD KAM.^

Appeal— GonsoUdation o f Appeals— Plaint^ amendment of, lohen alloioa.hU—
Practice.

The Code of Civil Procedure contains no provisions for consolidatiug 
proceedings in India. Whether the Court has jurisdicfcioa to couaolidate 
proceedings or not, it would only do so where the consolidation is asked 
for before the trial of the suits begins or where the evidence ^iven in the 
two cases is common in -both of them.

No amendment of plaint can be allowed whore the proposed amend
ment would take away from the. defendants, if allowed, a right that they 
would, have if the plaintiSs had proceeded against them by way of orij>iual 
suit.

A p p l i c a t i o n  b y  Janardan Kish ore Lai and another, 
the plaintiffs.

The plaintiffs, who were minors, and whose e s ta te  
were under the Court of Wards, sued the defendants 
on tfie 18th March, 1909j (suit No. 119 of 1909) to re
cover arrears of minimum royalty in respect of certain 
m ining leases that were held hy the defendants as 
transferees from the original lessee. The amounts 
sued for were a portion of the royalty payable for 1312, 
the whole of the royalty payable for 1313 and 1314, 
and the royalty up to the Pous /cisif of 1315 B. S.
There was also the prayer that as the plaintiffs 
believed that the defendants raised coal m uch in

* A pplications re Appeals from Original Decrees No, 147 of 1911 and 
«o. 216 of 1913.
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excess oi the quantity guaranteed and as the exact 
quantit}^ raised thus was not yet known to the plain
tiffs, they might be allowed to reserve their right to 
bring a separate suit for the excess quantity on ascer
tainment. The C6urt allowed this on the day the suit 
was filed. The primary Judge (B.ibu Bankim Chandra 
Mitra) passed a modified decree in favoui’ of the 
plaintiffs on the 27th Jane, 1910. Against this decision, 
the plaintiffs filed an appeal in the High Court, tlio 
appeal being R. A. 147 of 1911.

On the 11th November, 1910, the plaintiffs filed 
aiiother suit (suit No. 595 of 1910) against the same 
defendants in respect of the aforesaid coal mines for 
recovery of minimum and excass royalty due to them, 
viz., minimum royalty fi'oni Kartik to Chaitra 1811, 
Baisakh to some portion of the month of Pous of 1312, 
Magh to Chaitra kist  of 1315, the whole of 1316 and 
for Baisakh to Aswin of 1317 and excess royalty for 
the years 1312, 1313, 1311, 1315 and 1316. In this suit 
they allowed a certain deduction from their tocal claim  
on account of certain specific payments tliat had been 
made by the defendant towards the imyment of certain 
other rents that were then in arrears.- Tiie Sub- 
oixlinate Judge (Baba Bijo}^ Gopal Basu) disallowed  
the claim for the period prior to Pous 1312, as not 
included* in the previous suit and therefore barred 
under 0 . II, r. 2, Civil Procedure Code, but allowed  
the rest of the ch\im, both as regards minimum and 
excess royalty. Against tliis decision, both parties 
appealed to. the High Court. The defendant’s aj>peal' 
was numbered R. A. 208 of 1913, and the plaintiffs’ 
appeal R. A. 216 of 1913.

After filing the appeal No. 216 of 1913; the Court of 
Wards made an ax:)X3lication thai appeals 117 of 1911 
and 216 of 1913 be heard one after another, and the said 
application was granted on the 19th December, 1913.
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W hen fclie appeals came ou for iieaiiiig, tlie Coart of t9i5
Wards 'filed an application for cousolidation of Api)eals Janahdan
147 of 1911 and 216 of 1913 and fiirfclier prayed therein Kishore

XjAIj
tluit fclie entire claim ot' t!ie two'api^eals be heard 
as one claim. Tke petiti.onerrf stated in ' the naid 
application that in making up the claim in suit E am':

No. 119 of 1909, tile 8om>s paid by the defendants 
during the 3?-ears 131o, l o l l  and 1315 for the roj^alty 
of those years were appropriated by the petitioners 
towards the previous arrears due for 1310, 1311 and 
1312 and tiiat tliey were therefore anable to sue for 
tliose years, but tiiat when the Court below held the 
sums paid during the years in suit, viz.,, 1313 to 1315̂  
should, have been appropriated for those years, tliey 
became entitled to ask the Court to rebut and con
solidate the ai^peals, as otherwise the minors would 
suffer.

B abu  R am charan  M itra  {Senior Government  
Pleader)  and B a b a  Sris.hchayidra Qliaudhuri, for 
the petitioners. Section 151 of the Code of Civil 
Procedure gave the Court ample power to allow them  
to withdraw Ap]3eal -Ko. 147 of 1911 and consolidate 
the s u it s : K a l i  Qharan Diott v. Siirjoo OooMar M undle  
( 1 ).

[Z)V. Divarka Nath M itra ,  The trying officers 
were different in  the two suits.'<■ mi

The, plaint in  suit Ho. 595 of 1910 Gan. be easily  
am ended..

[Teunon J.* In tliat case the limitation would run 
from the date, of tlie amendment. Would that help 
the minors ?'

As regards the right to withdraw suits in  ai>peals, 
see Gregory  v. DooUy Q}iayid Kar)jdary Mull  
M u ssd m u t  Kliatooft Moonioa)' v. Bahu Uurdoot

( 1 ) ( 1 9 1 2 )  16 C. L.  J .  591. (2) (186S) 14 W, R. (0. J.) i7.
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M^rain Singh (1) and Oantja Mam v. Data Ram (2) 
Bee also in  coiiiiectioii w ith this ra.at.ter: lianigan/f 
Coal Association, Limited v. Judoo7icith Qhone (3).

.Dr. Dwarka Nath Mitra (wlfcli him Babu MolUni 
Nath Boae), for the opposite, party. No conHolixhitioii 
order can be passed, as no petition waa presented to the 
Court below for the same. Such an oixier luider h. 151 
would prejudice the defendaiitB aii.d take away from 
them a valuable right secured to them niider t!io 
Statute of Liniitatioii. The case of Kali Gharaii Dutt 
V. Siirjoo Qoomar M'U/idU (4) is distin^niisha,l)ie from 
the present one on facts. No consoi.ida,tion ca.n be nia,d(i 
of two distinct proceedings in. the Court below, wljen 
different witnesses were exaniiiied and croHS-cvxttinined 
in  the two cases without any suggestion of conHoii<hi- 
tion. A consolidation would not be; a consolidation  
of suits but of different proceedings. The,re is no 
provision for consolidation at the appelbite stage. It 
is true there is  express provision for con.sornhition in 
Order XLV of the Code. Bat  there is no p r o v ' t H i o n  

any where else, and the inipUcation would go against 
m y learned friend. Even Order X L’V Would nc>t 
authorize consolidation of distinct suits not tried as 
analogous in  the Court of first iuHtance.

If the plaintiffs withdraw now, their suit would bo 
barred to some extent. 

I would fiirth.er resist withdrawal on the authority 
of Kharda Go, Ltd, v. Darga 0 ha ran Ghandra, (5) aiMl 
Mabulla Sardar v. Rani Hemangini DeM (6).

FijEtoheb X This application for aniandment of 
the plaint is, in my opinion, too lace. No application 
was made to the Court of first Instance nor has it  been

(1) (1873) 20 W. li. 16B.
(2) (1885) I. L. B. 8 All. 82.
(3) (1892) L L. R, I9 0alc. 489.

(4>(1912) 16 0. L. I . 59L
(5) (1909) 11 0. L. J. 45. 
(C>)(I910) 11 0, L. J. 512-
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I tliiilk  we ought not to assent to tlie ainendm eut jamardan
prayed for when the learned Senior Government KianoBE

L a l
Pleader tells as quite frankly that, if the amendment 
is now permitted it w ill, in fact, deprive the defendants p^̂jĵ had
of the right that the law  has giv^n tht^m, namely, to Bxm.
state or. allege that the claim is now bai'red by lim it-| pletcher j . 
ation. By the proposed amendment we v^ould take 
away from the defendants, if we grant it, a right that 
they would have if the plaintiffs proceed against thein, 
by way of original suit.

Tlien the other part of the application is that We 
should consolidate the two appeals. The cases were 
not consolidated in the Coart of first instance. The 
evidence has been taken separately and different 
witnesses have been called and cross-examined, Tiie 
Code contains no provisions for consolidating pro
ceedings in India. W hether or not the Court has 
jurisdiction to consolidate the proceedings, I imagine 
tliat it woukl only do so where the consolidation is 
asked for before the trial of the suits begins and 
where the evidence given in the two cases is common 
in both oi them. I do not know any instance where 
the appeals have been consolidated so as to treat the 
evidence in one case as evidence in the other when the 
trial proceeded separately in the Court of first instance.
In many cases in India it happens that the evidence is 
given before different Judges in the Court of first 
Instance. A s a  matter of fact, in  the present case, the 
Judge who decided the suit whicli forms the subject 
matter of Appeal No. .147 of 1911 is a different Judge 
from the Judge who decided the suit which forms the 
subject matter of Appeal No. 208 of 19]3. To consoli
date the two cases that have been tried by differeiit 
Judges in  that manner is a proceeding which I have 
never heard of before. It w ill also be noticed in this
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i9i5 case that fclie .second suit now iui(lcr appeu,], tluii Ls,
J\^uAN wliicli foriiLS tlie S(tl)J(3cl/i3,uitt--tu- ol iippojil
Kishoue No. 208 of 1913, was not insfcitoted (iii(,il. t,li«

former suit had been finall}^ doUiraiiiled by tlie Ooiirli 
ŜniB ot‘ first insfouice. If the plain tilfs iii(oiulc(i io proceed
R a m . by way of amendment or otlierwiso., tlie.y to

„ ----  T luiYe made the application to the Ooiu't of itrH(, instance'rLET(.’HER J. I . >
before the iustitution oi the stH!ond suit, i sc‘o no
reason whicli w o u l d  lead ti.s to a,wsent to tlu' prc^Kcmt
application. Tlie application Hecmis to inê  tie 
altogether a novel one. 1 think, tb(n‘(‘for(', tliat 
the present applicatLoii sliould b(3 dismisHod with 
costs.
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Before Shiirfuddhi and liinhardmi^ JJ.

1915 BURKMDIiA NARAYAN BINCIll
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Deposit in Qoitrt—Jadgment-dald'H'—'rmnnfi’-rM of iht*. jndi/ment dtihhr--' 
Bengcd Tmcmoy Aci {VIII  of  ISSS), h, 174— Sak, Htithuj mide rtf.

An application uiulcr f.  174  oE th e  B utigal T o iiaucy  A ct lUUi U»‘. luiulo

by th e  ju(igm eiil-(ie.btor aloue niui by do othfcr

lianjit Kumai' Ghonh v. Jogendra JSfcith Rmj (I) (•(ii’orrei! ttj.

^Givil Buies Nos. 58 luui 69 of 1915, against tlitj <mier (if Hheikh
Raliaiuari, Munsif of Katiliar, dated ()i;fc. 22, 19i4.

(I) (1912) 16 0. L. J. 546.


