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Before Jenkins C.J., and iV. R. ChaUerjea J.
\

PABAN SARDAR
V.

EH UPENDRA NATH NAG.*

Cotnproinise— Comproiiiise^ i f  not recorded^ effect of-—Coment decree— Appeal 
— Civil Procedure Cods {Act V o f 190S), s. 96, cl. (S ); 0 . X X l I I ,  
r. 3 ; 0. X L I I l ,  r. i ,  cl. (m).

A (consent) decree uuder r. 3 of 0. XXlIl of tlie Oivil Procedure Code 
oan be passed only after there has been an order that the compromise bo 
recorded, Ttiia is not a more matter of forni, as the aggrieved party has a 
right of appeal against iiiia order, and s. 96, cl. (5) of tJie Code ia not 
otherwise a bar to an appeal from such a degree.

A p p e a l  by Paban Sardar, the plaiutifE.
The facts are fu lly  set out in the jadgm eat of 

Mr. A. J. Chotzner, Additioaal D istrict Judge of 
Alipur, which was as follow s :—

“ This appeal arises out of a suit in which the plaintiff applied for a 
declaration that a certain registered Jcobala, alleged to have been executed 
by him in favour of the defendant, was fraudulent and inoperative.

- The case was fixed for final disposal on the 4th May 1912, but on the 
25th April preceding, plaintiff filed an application, which was consented to

® Appeal from Appellate Decree, No. 2870 of 1913, against tlie decree 
o£ A. J. Chotzner, Additional District Judge of 24-Parganas, dated June 4, 
1913, confirming the decree of Dandadhari Biswas, Subordinate Judge of 
Alipore, dated Aug. 13, 1912.

1915

May 20.



1 9 1 5  ) ) y  t h e  J e f e a d a n t : ,  w i ' . e r e i i i  h e  a d t n i t t e d  t l m  g v . n a i u e i i o ^ B  o f  t h e  k o b a l a  u t i d

------------- t h e  r e c e i p t  o f  t h o  c o n s i d e r a t i o n  m o n e y ,  j i i i d  p r a y e d  f o r  t h u  d i n r a i K ^ a l  o E  t h ( i

d e fe .n d a t ifc  a c c e d e d  t a  t l i e  a p p l i o a t i a i i  n t i d  n ; r u u | u i H h ( ; d  I h h  e l u i i u  

V.  t o  c o s t s .  T h e  C o u r t  d i r e c t e d  t h a t  t h e  a p p i i o a t i o a  s l i o a l d  I n ; ' p u t  m >  o n  t i u i

B t t i j p F . N D K A  f i x e d ,  a n d  o u  t l i a t  d a t e  p k i a t i i !  f i l e d  a  f r e r d i  a p p l i c a t i o n  p r a y i n g  f o r  

* A U i  : A(r. j-y w i t h d r a w  l i i s  p r e v i o u s  a p p l i c a t i f ) n  o n  t h e  g r o u n d  t h a t  i t  h a d

b a e n  p r o c u r e d  f r o w  l i i r n  l. iy  u n d u e  i n f l u c i i c e .

The learned Subordinate Judge on the evidenee found tliat no rtuch 
iiapvopev iv\tiv\euGe had been execcigad upju the plaintî ffi woul<l 
him to liave his application annulled, and hehl that tho pilrticH wore houud 
by tiie terras of the application oC the 25th April, lie U0(jv)n!ingly [)a.-!si;d 
a decree dismissing the suit in terras ol̂ ' tliat application.

Plaintiff has appealed and the preliminary objection Iium been taken on 
btilialf of the respondent tlmt no appeal will lie. Reference was tuade. to 
Hcction 9() (^) of the Code of Civil Procedure which provider that iu> appeal 
shall lie from a decree pas-ieJ by the Court with the uonwiiut of partitas,

Th.e learned pleader for the appelhuit, however, contuiidH that ati appeal 
will lie under Order XLIII, ride 1 (m). l'bin order providoH I'or an appeal 
from an order under Order XXIfl, rule 15, reeonliug' or refiiHing' to record an 
agreouxent, corapromise or natisfaction.

It seems clear that this eouteutiou iw uiir^onud. Uin ap[)oal is in elTeel 
directed not again.it the order recordinji,' tlui a '̂reeinerit, but against the. 
decree in which that order has been emboditid. The learned pleailtu* law 
eonteoiied that the diffieronce isi one of form ratlun- than of snbatance, but 
iE that iii so then the appeal is from tho order refusing' tlie applicuition, and 
it will be barred under tho statute o£ limitation.

I tinnic therefore that the objection taken niUHt prevail, and that the 
appeal should be dismissed with coats.”

From tliat jiidgnieiit tlio pliuntlfl prefefrod Ihfhi 
ai)peal to tlie High Court.

B a b i i  M a n m a t h a  N a t h .  'H oy, foi.‘ tlie ai>polluut. 
All a|)peal lay to the lower AppeUatc Oonrt from 
tlie decree.passed by tlie Ooiirt of first lastaucio, B. 
of tlie Code of Civil Procedure (Act V of. 1J)08) doti« 
not apply to this case. The rule laid down i ti that 
sectioathat no appeallie,^fpom a coiiBeiit decree, doen 
not apply when there *was a-dispute an fco ilm faotmn  
of consent bstween the partie.3 in the flr,’it Court, and 
the Court passed the decree on an adjudication that

86. I N D I A N  L A W  R E P O E T S .  [ V O L .  X L l l L
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theie was sach a consent: see A y ya g ir i  VeetYtsalin- 
gam  w Kooviir Basiv i  Reddi  (1), and Brojodtirlabh  
Sinha  y . B am an ath  Ghosh (2).

‘N. R. O h ATTERJEA J. Do-3"ou say that yon w ith­
drew your consent on the day the case was put up 
for final disiDOsal ?]

No. My case, as I stated by petition on that day, 
the -Ith May, is that the petition filed on the 25th April 
admitting the gennineness of the kohala impugned by 
me in the plaint and the receipt of the considera­
tion money denied by me therein and praying for a 
dismissal of the suit was not filed by me w illingly , but 
1 was forced to filo the same under threat and com­
pulsion. That being so, a decree passed by the Court 
after rejecting m y aforesaid objection cannot be said 
to be a consent decree w ithin  the meaning of s. 96G?) 
of the Code.

Ĵenkins C.J. Let us first see under what provi­
sion and in what way the fii'st Court disposed of the 
case.]

The 13revision in  the Code Is O. X X II1, r. o.
Possibly the Subordinate Judge had that rnle in  Jiis 

mind, but he did not follow  its terms. He did not pass 
an order uuder that rule directing "the agreement, 
compromise or satisfaction to be recorded.^’

Babif R a m  Gkandra M ajivmdar  (with him Babii  
Jagesh Chandra Bose), for the respondent. Although  
that order was not passed in feo mauy words he meant 
to do that when in  his judgment he said—“ The rejec^ 
tion of the application of the 4th May 1912 makes the 
application ot the 25th April operative.” This is what 
is  usually done in  the Mofussi.1 Courts ;* besides it is 
only a matter of form, and not one of substance.

;Jenkins C. J. No. This is a mutter of substance, 
as the aggrieved party had a right of appeal against

(I) (1914) 21 Mad. L. J. 173. (2) (1897)1. L. li. 24 Calc. 908, 935.-

l9 lo

Pabax
Sa r d a e

V.
BHn'ENDRA 
N a t h  N i g .



this order, but he could not appeal unlena an order 
pT ^ s passed/

Sa h d a b  The appellant at’giied in tlie Court of Appeal 
B iiu pe n d r a  below that his appeal might be treated as one under 
N ath  N a g . XLIII, I*. 1 (m) agaiiisl; the order recording (.he 

compromise, and therefore the appellant had no 
grievance on the score that no order was p;issed. 
The lower Appellate Court held on tliat argument that 
if that was so,: the appeal was ba/rred u.udor tlie 
Statute of Limitation.

[ B a b u  M a n r n a t J i a  K a t h  R o / j  (iaterposingj. When 
no order was passed how could an a,ppeal against it 
be barred by limitation?*

The appeal in the Court of Appeal below may now  
be directed to be treated as an. appeal against an order 
under 0 . XLIII, v. 1 (ni).

[Jenkinb G. J. But that cannot be doiu‘ unh^ss 
the other side consents.^

Jenkins C. J,, and Ch;attbrjii1a J. Wt'. niusl allow  
this appeal and set aside tlie decree of the lowei* 
Appellate Court. A decree in this case was |)assed l)y 
the Subordinate Judge not after a hearing but on the 
basis of a compromise, that is to sa.y, it was a. dec'rtû  
justified, if at all, by Order K X III, rule'. 3. Bu,I* when 
the terms of that rule corn.e to be examined, it Is 
apparent that a decree can be j)assod only aft,irr tlieri  ̂
has been an order that the compromise bo record(hI. 
This is not a mere matter of form . It has an importan t 
result. If the decree is in accordance with, a rcicorded 
compromise then it may well be contended, that the 
provisions of section 96, clause (.3) of the Code apply 
and the person feeling himself aggrieved l)y such a 
decree may be without the remedy of an appeal from 
that decree. I put it in  a tentative form as whether 
it is so or not is not a matter w hich calls for oar
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express decision now. B at the remedy of a person 
who says that in  fact there was no compromise is that 
he is able to appeal from the oj-der directing the ' Sardab 
compromise to be recorded iinder Order X L III, rule 1, BHurE,\-DRA 
clause (m'), which permits an appeal from au order 
under rule 3 of Order X X t ll ,  recording or refusing to 
record a comj)romise. In this case there was no order 
that the conipromise be recorded ; and accordingly 
there was no order from which an appeal could be 
preferred. And as there was no order, so there could 
not be a decree under Order X X III, rule 3 .. Tlie result 
has been that though the plaintifE maintains that lie 
did not enter into this compromise he has not had the 
opportunity which the law provides of discussing this 
question not odly in the Court of first instance but, if 
necessary, in the Court of Appeal. Tlie appellant,
.therefore, appears to nie to be a person under a distinct 
grievance and none the less because ai>parently the 
learned Subordinate Judge thought badly of him.

We can ouly secure to him the rights to which he 
is entitled by setting aside the decree that has been 
passed by the Mui^sif on the ground that there was no 
order that tlie compi'omise be recorded. The case 
must go back to the Court of first instance in order 
that it may then be determined according to law.
What the course there w ill be we need iiot now  
anticipate. It is sufficient for us to say that the 
appeal must be allowed and the decrees of the Addi­
tional District Judge and the Subordinate Judge must 
be set aside and the case sent back to the Court of the 
Subordinate Judge of Allpore iij order that he may 
deal with it according to law\ Costs hitlicrto incurred 
w ill abide the result.

G. s. Appeal a l lowed ; case remanded.
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