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miHtakE:' eOt'l'ected for the benefit of \V"HB(:lk Ali Of' 

PPISOIlR repl'~Sentillg' hhn. 
\V~ aro not concerned wi.th a COI1Siciel'atioll of 

th£' rightR of the felnale~. As already st,at~d. tlw 

pu.rchaser of their rights ha,-; he~1l. held ill a }WeViOllH 
~uit to hU\"e lo~t. his rights hy reason of the l'eVt;lllle 
':;ales, and both the plai ntiff. an(l t h~ d~fpn.d.an t \Yf> /'(' 

parties to that snit. 
We are of opinion that the entire i anlla~ ~t pie:o-; 

share constituting hissya No.2 passed. to the plaintiff 
at the Hale £0/' al'/'~aJ'.'; or /'8venlle. and t,hi" app0aJ will 
a('c()J'dingl,\~ he dism i~se(1 with cost",. 
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CIVIL REFERENCE. 

He/ore JlofJl.·e1'jee aud Ilichw'd.'ifJ/l .1.1. 
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8pecijic Perjol'/iUUlCe-Oontl'alJt to lend 01' bONO'1) mOllell-Suit .fa I' h(flailce 

oi mOl·tgage mfme.'I-Damages-Pl'ot·incial Small Canse {/OIl1't.'J A(·t 

(IX 0.f1887). Sch, II.cls. 13, 16-Cil'il P,'ocedllf'e ('ode (Act " I~t' 

Z908) .'1. 113. O. XLI, r 1. 

A snit for ~pE'rifi" p~rf.ol'mance of a eontr,wt to It'nd or borrow money 

i:'l not maintainablc. 

Roge1's v. Challis (1), Sichel v. Mosenthal (2). LW'il}s \'. al/rety (3) 
:tnrl The Sl}uth .l.fl'iran 7'el'ritoJ'ies \T. TV allington ( 4) followed. 

" Civil Ht'ferenee So. J of 1915 by Srh; Chandra Banerjee ~Iunsif, 

I~w:tl'ganj, ~lym~nc:;ingh. ('x(,l'cising- thr. POWf'I'':; of a RmaH Cau8e Court 

.J u<i~·f'. dated Dec. 4. 191,1. 

(1) (lH5~)) 27 Bea\,. 17il, 17H 179. (3) (1)373) L. IL [) P. C. 3·W. 354. 

(:l) (1862) 30 BNW, 371, 377. (4) [1898] A. O. 309. 
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N o r  w o u l d  a.  s u i t  t o  r ^ f . o v o r  t l u ‘ b a l a u c o  o ( ‘ m o r t . u ; a » ' . ‘ n u ) n » y ,  o r  a  

s u i t  f o r  t h e  i v e t i t i c a t i o n  o l '  t h e  i n a i r i u m n i t  b o  e o ^ ’i U H a b l i i  b y  a  O o \ i r t  o l  

S m a l l  G a u r t i 's .  ( ^ V i d e  c la i iH O H  ! 5  i u k I  1 ( ! ,  K c h c d u l u  I I ,  ( ’ r o v i i i c u a l  > S n u d l  

C a u s e  C o u r t s  A c t ,  1 8 8 7 . )

B u t  a  K u i t  f o r  d a n u i '> 'c s  f o r  b r e a u h  o f  ( ‘o i i t r a c t  i s  b y  a  ( l o a n

o f  S m a l l  G a u a o s ,  i f  t h e  a m o u n t  i.-s w i t h i n  i t s  p i M u u i j a r y  j n r i H i i i t i t i o n .

RE¥E11ENCE ti ti ller rt. IIH tlvc ( lode  of C iv i l  l*ro- 
ce’diii'e.

On t l ie  3 r d  DexVeitiber 1914 M'r, J ,  1). Car,i>’i.ll, DiHlii'ic.L 
J i idg’e, of l^lymeiisl Hgb, torvviiiHl(‘d to  lihe l)oi>iil-y 
R e g i s t r a r  of  tl ie  C o a r t ,  A p p i ' l lu tu  Kidv*,, for  l.he
o rd e r s  of t h e  H o i i ’blo C our t ,  (Jio record  of a, rcd'tu’tsuct^ 
iniide by  B ab i i  S ir la  Chu i id ra  liuiuM'jCo, M u u s l f  i>f 
I sw arg i i i r j ,  on 4 th  Dec*einl)ei’ U)14, iu BiiiaM OiuiM) Kn i t  

V'liu' vSheikli CaiJiii  i k  Sadu,rjao l i ib i .

T h e  st''a,teme.:nt of th e  v.imv. l)v t h e  Mt n mi f  wu.s u,h 
follows :—

‘‘ The plaintiffs in this Huit executed a mi>rtg'ag'e by oomlitioual Halo 
in f a m i r  o f  th e  rieEendantst in Ju ly  Tlnty alleg« th a t  tluuigii tho

mortgage y a s  for Rs. 150 tlie dt'fondanttt paid ibeni Hs, 1D4 uh luinsiderafcion 
thereiior, and  not Us. 150. Tiiey theroEoro «no to nsoovor H>4. 4f> boiii^* 
the aura not paid to them with Rs. 18 aK iiilit'rewt and Ils. 11 as ot)inpi‘H' 

SJfitioTi, total Uh. 75 onlv.
'is

The defendants have tiled a writtyn .statometit i ra w m it ig  tii>i ail(>p,-atioiw 
made in the. plaint, hu t  at tbo tiino o£ trial th<! d e fendan t  Ho. Si, who in 
the husband of defendant No. 1 adinittod th a t  he. dttl ui>t pay Iho fuH 
aiiKuuit of li". 150. He Haid tliat Iw paiti K’b. Itlfi only. I'lii* t|URHtion that  
ariHcs ii  wliethor the plaintiffs can recover tho wurni not pal«l to them ? Iti.^ 
argued on behalf of the plaintiff tha t  while the  definidaiifeH t,u>!ili*acU'<l t(» pay 

them Hs. 150, thej’’ ar^i bound to pay th a t  Hum ami so i t  in (.nHripettuit lo 
them to bring a suit for recovery ol; iho Mutu not paid.

Ou thii other baud, it la ovidetit that t\w. havvv not yvrt
claimed to recover Ils. l&O from the pliwntilfisi on foot of thn mortgage. 
Tile plaintiffi.-i may talce thifl objection vVliau the dcsfoiidttntw hii« upuu the 
mortgage, or they may sue to rudeeni th« mortgagu by Haying that Jfe,. 104 
wa;5,,the consideration, which wâ i paitl. I am Uowover of opinion that 
thii^.suit i:i not cognisable by a Court of Small Oau-jcm, liovvsver m I  
enteitaiu a reasonable doubt on .thiH point, I bag to make a reference,to



VO L* X L I I L l  O A L C D T T A  S E R I E S . 61

tlie Hig}) Ooiirt under Rule 1, OrJer XLVI of the Civil Pr.ocpJure .Code. 
The points on wliich tlie decision of the High C o , i s  sougjit :=—

Whether a mortgage, can sue the mortgagee for the recovery of the 
balance of the mortgage money not paid to him : and, if so, whetJier suclj 
a suit is coj'nisable lij' a Ct urt of Small Causes. V "

The parties were not represeJited iji the High 
Court.

S h e ik h
G alim

V.
Sadabjah

Bibi.

1915

Mookerjbb and 5 ichari>soâ  J J. This is ii refer­
ence by the Miiiisif of IswargaiiJ in a snit institute^ 
before him as a Small Cause Court suit.

The plaintiffs allege that out of Rs. 150, the nomi­
nal consideration for a mortgage hy conditional sale 
in favour of the defendants, the plaintilFs- received 
only Rs. lOi, The suit was brought to recover the 
balance together witls interest and Rs. 11 as compen­
sation. Wlien the cdse came on for heariiig, one of 
the defendants admitted that the plaintiffs iuid not 
received the full amount of the consideration but only 
Rs. 106.

The questions referred by the Munsif are
(i) W hether a mortgagor can sue for the recovery 

of the balance of tlie mortgage money not paid to 
him?

(ii) If so, wliether such a suit is cognizable by a 
Coitrt of Small Causes ?

In regard to the first question, it is clear that the 
claim to which it refers can only be regarded as a 
claim for the specific performance of so much of an 
agreement Lo lentL money as has not already been 
performed. Authority shows that such a claim is not 
maintainable.

In Rogers v. CfialUs (1), the defendant agreed to 
borrow the sum of £1,000 from the plaintiff on .certain 
secarity. The defendant afterwards obtained better

(1 ) (1859) 27 Beav. 175, 178, 179.
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nitri,o beniis- fi’oni a third person anti refused to perform 
liis agreement with tlie plaintilf. The plaintiff asked 
tor specific performance which, was refused. Tlie 
Master of the Kolls (Sir John RonjiUy) said :

“ It certainly is new to me. thnt tliis Court has 
ever entertained jurisdiction in a case where the 
only personal obligation created is. that on(‘ person 
says, if you w ill lend me the money I wnll repay it 
and give you good security, and the terms are settled 
between them. The Court has said, fcliat the reason 
for compelling a specitic performance of a contract 
is because the remedy at law is iuad'equate or defective. 
But by what possibility can it be said, that tlie remedy 
here is inadequate or defective ? It is a simple money 
demand; the plaintiff says. I have sustained pecu­
niary loss by my money remaining idle, and by my 
not getting so good an investment I'o.r it as you con­
tracted to give me. This is a mere matter of calcula­
tion. and a jury would easily assess the amount of the 
damage which the plain tiff has sustained. 1 express 
no opinion whether an action (that is, an action for 
damages) would or would not lie.’'

in  that case an attempt was made to compel a 
man to, borrow money. In Sichel y. Mosenthal (1), an 
attempt conversely to colnpel a mau to lend money was 
equally uusuccessful. The same learned Judge said 

It would be quite new to me to heai* that this Court 
could sx^eciflcally en'force a contract to lend money, and 
as to compelling a person to borrow money according 
to his agreement, that was the poiiit which T decided 
in Rogers v. ChalUs (2). He went on to suggest that 
the proper remedy was an action for damages.

These cases were cited and. approved by the Privy  
Council in Larios v. Bonany Y  Giirety (3), where

(J)(1862) 30 Bea\. 371, 377. (2) (1^59) 27 Bea^, 175. 178, 179.
(3) (IJ5 73) L. li, 0 I", a  345. -3.H.
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the agreement wIiicL it was sought to eiiforce taoj  ̂
rhe foi’iii of a concUtionaL sale. Their Lordships 
said : ‘‘ The parties throughout the negotiation 'Wlilcb 
led up to the contract were stipulating foi* advances 
of money on one side, and for security for, those 
advances on the other; the pleadings state and admit 
an agreement of that nature ; and it seems impossible 
to treat the cause of; action in tliis pase as anything  
more than the breach of a contract to honour the 
drafts of the respondejit to the extent of the amount 
agreed to be advanced aud placed to .his credit. And. 
upoi] a-full consideration of the arguments and the 
autlioriiies. their Lordships are constrained to admit 
tiiat the Court of OJuincery would' not have entertained 
a suit for the specific performance of snch an agree­
ment, but would have left the party aggrieved by the 
breach of it to seek his remedy, wliere he would tijid 
an adequate- remedy,in a Court ot Law."

The case of the South Afyif'dii Territories  v. 
.Wallingtoii in the House of Lords (1) is to the same 
etfect.

Upon the priJiciple so exeinpiifled, il is clear tlial 
the present suit, regarded as a suit forspecitic j^erforni- 
auce of the contract between the i}arties. does not lie. 
Nor would such a suit or a suit for the rectification of 
the instrument be cognizable by a. Court of Small 
(pauses : Provincial Small Cause Courts Act, 1887̂  
Schedule II, clauses ( 1 6 )  and ( 1 6 ) .  Both the questions 
referred must therefore be answered in tlie negative.

On the other hand, it is oi^en to the^plaihtiff to sue 
in the Small Cause Court for damages for the breach 
of contract, provided the damages are within the 
pecuniary jurisdiction of tlie Court,

If the plaintiff is prepared to confine himself ,to 
n claim for. damages within the jurisdiction of the

(1) [1898] A. C. 309. ..I
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1916 Court to award, he may be given uii opportunity to 
make the necessary aineiiclments in his plai.iiti atici 
the suit may then be proceeded with. Otherwise 
tiie plaint should be returned to him,

Ct . s .
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Before Fletcher and Teungn JJ.

1915 JOOENDRA CHANDRA BANERJEB
March 23. V,

PH A N I BHUSHAN MOOKERJEE.*

Hindu, Laic—Stridhan— Inheritance— Female heirs.

Stridiiaii iiilierited  by fem ale lieirs ioes not become th e  la t te r ’a^stridhau . 

The fem ale heira take only  a H indu  w om an’s fs ta te  in th e  p roperty .
Sheo Shankar Lai v. Debi Sahai (1), Prankissen Laha v. Not/armonei/ 

Dassee (*2) and Huri Doi/al Singh Sarmana v. Grish Chunder Mukerjee (3) 

re ferred  to.

S e c o n d  A p p e a l  by JogendraOhandra Baiierjee, the 
defendant No. 3.

This was a suit for establishment of title to the 
disputed kinds and for confirmation of possession 
thereto. One Khantamani Debi was the original 
plaintiff in the case. Slie was the daughter of one 
Manikniani Debi, who possessed the disputed property 
as her stridhan. The plaintiff claimed the property as

Appeal from  A ppellate Decree, No. 2911 o f I 9 l l ,  aga inst tlie decree 

o f A sutosh B anerjee, Subordinate Ju d g e  o f B urdw an, dated Ju ly  27, 1911, 
m od ify ing  tlie decree of Grope^war Bavierjee, M nusif o f  K atw aj dated  Marcli 

22, 1910.

(1) f l9 0 3 )  I .  L. R. 25 All. 4*58 ; 
L. R. 33 I .  A. 202.

(2 ) (1 8 7 9 ) I . L . K. o O a lc . 222.
(3 ) (1 8 9 0 )1 . L. B .4 7  Calc. 911.




