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Ill ;i fiiniily tin sou's d-aoghter’s sou is
c tititled to siu'ceed as liiii- in pretereiice to tlse matevjial uncle. 

fiailash Ohundra AdkiLari v. Kuruna Nath Choicdhr}^ ( t)
'Hie priin;iyU' of stpiiituai benefit regarding the succespion in a 

Dayrtfelia«'a familj laid dowu b\ the Full Bench in Goorvo Gohiml 
Sknha's Case 1̂2) crtiinot by qiu'^tioiied now.

tSEGOND b y  K e d a r  N a th  B a i ie r je e .  t h e  d e ­
f e n d a n t  N o .  1.

The re la t LOUS flip of the piifties w ill appeaf ti'om

Appeal from Appellate Dceree', No. 1160 of ly i3 , against the decree 
of B. tr. Bost:. Subordiuate Judi^e of Burdwan, dated Dec. 23, 1912, aliirtu- 
ing tho decree ol' Pnruft Ciiandra Bnpe, Miiiitiif of Kalna, dated Sep. 12, 
1911.

t'l) ( ly i;’.) 1" \v. N. 177. (•„>) (l«7Dj IS W. n. iV. B.) 4‘t :
6 B. L, 11 Ki.
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the following genealogical tree :—

Shlb Chandra 
Mukerjee.

Jagadiswai m, D aughter. 
Ban«rji

Ka!l Pcosad 
Banerji 

(Pro f .  def. 
No. 6.)

K arayaq
(rteaa).

Tarali N ath 
Banerjee

Bliairiib Chandra 
Mufeerjee (dead).

K edar N ath  
Banerjee 

(Det. No. 1.)

Bbubaa m, Ra'klial Das 
Mohini Dabl. Mukeriee (dead).

Beoode Beharj 
Banerji 

i Pr o f .  def. 
Ko. 70

H aripada 
B auerii 

i P r o f .  del.  
No. 8.)

Tulai Dasi D<jbi 
(Pro f .  def. 

No. 5.)

K ageudra N ath  
Mukerjee (dead).

Plalntilf piircliased the properties in .suit in  1910 from 
the pro formd  defendants Nos. 6, 7, 8, who are Nagendra 
Nath Afukerjee’s great-graodfather’y son’s danghter’s 
sons. After Nageiidra Nath’s death his mother Bhiiban 
Mohini succeeded to the propei’ties. After lier death 
in 1900 the pro fo rm d  defendants Nos. 6, 7 and 8 have 
been in  possession of the properties in suit. In 1910 
the defendant No. 1, who is the maternal uncle of the 
late Nagendra Nath Mukerjee, took possession of the 
said properties dispossessing the plaintiff who, there- 
uj)on, brought this suit for declaration of title and 
recovery of possession. Both the Courts below held 
that the defendants Nos. 6, 7 and 8 bejng
Nagendra Nath M ukeqee’s great-grandfather's son’s 
daughter’s sons succeeded to the properties in  suit in  
preference to the defendant No. 1, tlie maternal 
nncle, who then preferred this second appeal to the 
High Court urging that the maternal uncle \ias the 
preferential heir.

Babu U ishm dra  N ath  Sarkar,  for the appellant. 
As my learned leader Babu Golap Chandra Sarkar is 
too ill to'^fittend Court, it now devolves on me* to try 
and discuss the texts of Hindu law gn this vexed
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question of the position of the maternal iincle as heir. 
Two questions are raised in this appeal.

First,  whether on the face orf plaintiff’s case, as 
stated in the plaint, he is entitled to any relief, for I 
say his suit is not maintainable.

Secondly', whether defendant No. 1 who is the 
maternal uncle is i^referable as heir to the great-grand­
father’s son’s daughters son.

Sliib Chandra is the brotlier of Bhairab Chandra, 
and Nagendra Nath Mookerjee tiie grandson of 
Bhairab was the last male owmer.

'Bahw Nagendra Nath Ghose (for respondent). In  
Kailash  Chundra Adhikari  v. K a r im a  ISfatli Chow- 
dhry  (1), a similar question was decided—Mr. Justice 
N. R. Chatterjea being a party to that decision. The 
point was never taken that the salt is not maintainable.'

But it arises all the same, and the suit ought 
to have been dismissed, because the property is 
in the enjoyment of Tulsidas Debi who is legally  
entitled to maintenance out of the estate left by Nagen­
dra, and so long as she is liv ing—as they say the 
property was given to lier for maihtenance—tlie pur­
chaser has pnrchased nothing. The property belongs 
to Nagendra and Tulsi is his widowed sister and 
Nagendra maintained his sister.

^N. R. OHA.TTERJEA. J. Can that right b e  enforced ? 
’A married widowed sister is not entitled to mainten­
ance ; see Mokhada Dassee v. Nando Lall H aidar  (2), 
a decision of Maclean C. J. and two other Puisne, 
Judges.'

I shall explain that ruling later. Now I shall deal 
with the second quesbion, viz., of the maternal uncle 
being the preferential heir.

X. R. C h a t t e r j e a . J. In  spite of the decision in
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(1) (1913) 18 0. W. N. 477. (2) (1901) 1. L. R. 28 Gale. 278.
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Kailash  Chandra Adhikiiri  y . K a ru n a  Nath  CJwio- 
d h u ry  (1), gmnclfatlier’s brother’s dangliter’s son is 
131’eferable to tlie matejnial uncle as lieir.’

I am trying to re-open tlie question only as reg-urcls 
Lke position of the maternal uncle.

^N. R. C h a t t e r j e a  J. la not this matter concluded 
by tlie Full Bench decision in Gooroo Gohind Shaha  
V .  A.niind La i  Ghose{2), though it may not be right?'

X respectfully submit that the Full Bend] left open 
the question of preferential right.

The matei'nal uncle is a handhu, bfdnna-gotra  
sapindas  are bandhus. Sister is not aii heir under 
the Bengal school though sister’s son is.

;N. R. Ch a t t e r j e a  J. We have to go by tlie
Dayabhaga  as interpreted the Full Bench decision in 
Gooroo Gohind SlialuCs Gase i2).

The princii>le is tliat tliis question should be tiinilly 
decided and fixed. The House Of Lords have held 
that when there is doubt as to a principle decid-^d pre­
viously by a Bench consisting of two or more Judges
the matter ought to be re-opened..

In Kedar Nath Roy v. A m rita  Lai Mooherjee (3), 
Mookerjee-J. declined to re-open ihe niattei' because 
it was not res integra.  That the gL’eat-graudfatlier's 
sou’s daughter’s son is an agnate is not expressly l*dd 
down in the Dayabhaga.  The MitaksJiara is the law  
in Bengal sa-ve and except when and as modified by the 
Dayabhaga. I i*eiy on Chaptet-IX, section, 6, paragi-aph 
20 of the Dayabhaga  and also on the D ayata tw a  para- 
gj'aphs 60—62 (vide Golap Chandra Sbastri’s transla­
tion, 2nd Edition, page Only the three ancestor’s 
daughter’s sons are mentioned as heirs.

( 1) (1913) IS 0. W. N. 477.
(2) (1870) 13 W. K. (F. B.) 49 ;

:> B. L. K. 15.

(3) (19V2) IG C. L. J. :U2, H4«.
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\Bahu Nogeiidra N ath  Ghose, It is reall^y a matter 
for the Legislature. Once Your Lordshij)s decide to 
go into tliis question you must re-open the wliole  
matter and upset all the b'ull Bench decisions.]

' J e n k i n s  C.J. Your j)oint is that the maternal 
uiicle is uamed, but nowhere is the great-grandfatlier’s 
son’s daughter’s sou nam ed/

* Yes. father's brotlier’s daughter's son cau, in  some 
respects, be called a preferential lieir in point of ])ro- 
pinquity.

I can cite cases followed for 40 \^ars which have 
been upset in Bombay and England.

See Dayabhaga (Colebrook’s Translation, edited by 
G. C. Sarkar), Ch. XI, s, VI, paras. 20—26, 38, also the 
translation of Sree Krishna’s Commentary, p. 192. 
Tliese authorities were not placed before Mr. Justice 
Banerjee.

Golaj) Chandra Sastri’s Hindu Law ,'4th Edirion. 
p. 382, says “ down to the^e.” -In Dayatatwa, p. 74, 
tlie author says that tlie list is exiiaustive.

R . C h ATTERJEA J .  W h a t  d o e s  

m e a n  i n  t h e  p a s s a g e  -q^r

trrĝ cryq̂ r̂Wait * just referred
t o ‘by you from Srikrishna’s Gloss on the Dayabhaga?]

It means those heirs that are specifically mentioned  
by Jimutavahana, the author of the Dayabhaga.

[N. R. CHATTERJEA J .  But Colebrooke has trans­
lated the passage as “ on the failure of all such 
kindred.” “ Such kindred” includes those that are 
held to be heirs by the Full Bench.'

Tlie meaning of the passage is to be gathered not 
from a single word or passage but from the whole 
siectioif’which deals w ith the subject. Jimutavahana

lo r .
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SrikrTslitia’s Gloss on Dayabhaga. Cti. 11 (end).
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lias specifically mentioned liin liafc of luvir,s (.o i)c exluuiH- 
tive.* In this connection yoiu’ Lordshipw will be 
pleased, to see Sai'kar’s Hindu Law, pagen .H22, 324 and 
346, 359 and 'Dr, .1. N. Bluittacharaya’H Hindu. Iia.w, 
pages 477, 487 of 2nd edition.

;N, R. G h a tte e je a  J. Gan you explain why 
extra words “ c/5 o#3r, etc.,” are added ?*

Paragraphs 20 and 26 show tliat tin; list given in 
Bayabhaga is exhaustive. This translation of ttio 
Dayatatwa has been made affcer th.(j Full B(viich decl- 
sion in  Digumher Boy Ghoiudhry v. 3io li  L a i  Bundo-  
padhya  (1), Tiie autlior of the Da,yal>liaga did no(> 
contemplate that these relations would be added l>y 
the Full Bench.

So far as regards text-books. IMvore are iis addi­
tion several decisions of this Gourt..

'Baha Nagendra JSfath Ghose, It cannot be said 
that the principle of propinqrdty Bupdrsodes the prin- 
ciple (ft spir i tual  henefit.\

According to principles of Hind a Law, tlie tlrrow- 
iiig of ,bones in the Ganges confers tlie gn^ale.st 
spiritual benefit.

j

'N. R. C h a tte e je a  j . Offering p in d a  at lia.ya 
(which can be done even by a co-villager) and i.hrowing 
bones in the Ganges can be done once only, but *t.he 
Parban Sradh  is performed several times In the year/ 

 ̂ In Gooroo Qohind JShaha's Case(2) the question %va.s 
whether the father’s brother’s daughter’̂  son was an 
heir. But their Lordships, including Bir Barnes 
Peacock C. J. and Mitter J., kept open the qne«t!on 
of priority.

. ;N. R. Ohattbejea ,T. For nearly half a century 
this theory-has been followed."

"Dayabliaga.Oh. XI, Sec. VI, 20-2«. (I)  (ia83) I. 1.. li. 9 Calc, S(I3. 
(2) (1870^ IB W. a. (F. B.) 40. *
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But tlie Judicial Committee of the Privy Ooiiiicil, 
in  spite of tlie principle of stare decisis whicli is  
also binding on it, set aside the adoption of an 
only soiTj in an appeal from the Madras Higli Court, 
and this is followed in Bombay wliere for forty 
years it liad been otherwise. And your Lordships 
have tlie power to reconsider this question of the 
maternal uncle in a F u ll Court. I am told that 
the vakil, who appeared for the respondent in the F a ll 
Bench case of Gooroo Gohind JShaha (1) and conceded 
about the preferential ijosition against the sakiilyas,  
afterwards sat as a Judge in tlie subsequent F u ll Bench 
case of Digumher R oy  Chowdhry  v. Moti L a i  Bimdo-  
p adh ya  (2).

The principle of spiritaal benefit has been held to 
be inapplicable to s tr idhan  property. Regarding the 
powers of the Full Court and the binding effect of 
previous decisions or the principle of stare decisisy 
I refer to Halsbury’s Laws of England, Vol. X V III, 
para. 536, pages 211 and 212, also to The Queen v. 
E d w ards  (3), Pearson  v. Pearson  (4), Mills  v. A r m ­
strong  (5), and recently in the case of Kregling&r 
v. New Patagonia  Meat Cold Storage Go, (6), 
Haldane, L. 0 . has modified the principle “ once a 
mojctgage always a mortgage ” that has been follow^ed 
for more than 100 years,

Bahu Nogendra N a th  Ghose. What Shastri Golap 
Chandra Sarkar overlooks is the fact that the 
daughter’s sons have a place in the scheme of the 
H indu fam ily which at its foundation is agnatic, 
whereas the maternal uncle is a rank outsider. At 
present the spiritual theory works out an order 
of succession which is more in  accord w ith  the

^(1) (18-10) 13 W, 1L(P. B.) 49. (4) (1884) 27 Ch.D. 145, l54, 158.
'(2 )  (1883) I. L. R. 9 Calc. 5fi3. (5) (1888) L. E. 13 A. C. 1.
(:i) (1884) 13 Q. B P. 586, 590. (6) [1914] A. 0.25.
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1915 feelings of tlie people whatever reloniiei'S like Shaairi 
Golap Oliandrn Sarkar liave to say to the contrary 
for lilt! principle he lias lieen figliting- for. Perliaps 
•a.' time may come when the Hindus would require 
an iiiteration of the rule oi succession to some 
other principle: but it iy not yet. And wlien It does 
come, it w ill have lo be settled by th$ Legislature 
as was done in England where ascendants could 
not inherit before the Act of 1833. But there the 
Judges did not upset the'principle that real property 
could not devolve upwai-ds though the ground alleged 
was the ridiculous one that water cannot flow up­
wards. The'Legislature had to intervene].

For the view  that tiie principle of spiritual benefit 
is not the only principle of succession, see the 
decision of Sale J. in Tools&e Dass Seal v. Srim.aii 
Luckhymoney Dassee (1).

In A kshay  Chandra B ha ttach arya  v, H a r i  Das  
Goswami  (2), Mitra .T. sitting alone followed the prin­
ciple of affinity and atHection. After the Full Bench 
decision of U^oroo Govind SJiaha v. A nand Lai  Ghose
(3) there was aiiotlier case, viz., of Kashee Mohun Hoy 
V .  Tiaj GvMnd Chticherhnlty  f i r )  w hich was reversed 
by the later Full Bench decision in Digamher Boy  
Chowdhry  v. Moti Lai Bandf/p^idhya (5). Then^ in 
Sorolah- Dossee v. Bhoohun M ohim  JSfeoghy (6) and in 
B raja  Lai Sen v. Jiban K r isJ im  B oy (7) this pvln- 
ciple has been doubted ; and also in  Toolsee Dass
V .  Luchhymoney Dassee ( 8 j ,  Dino Nath Mohimto  
y. C1}undi Koch {%), ‘dWiX fCedar N  ith Roy  v. A m rit  
Lai Mookerjee (10J.

(1) (1900) 4 C. W. N. 743. (6) (1888) I. L. H. 15 t'ala. 292, 309.
(2) (J908) I.L.K . 35 Calc. 721, 72fi. (7) (1898) T, L. H. 26 Calc. '285
05) (1870) 13 W. li. (F. B ) 49. (8) (1900) 4 L'. W. N. 743.
(4) (.1875) 24 W. U. -229. (9) (1889) 1 C. C. L. J. U , 17, Ifi,
(5) (1883) I. L. R. 9 Ciik-, ( 10) (1912) li5 C. L. J. 342, B4g.
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Tlie Unie tent of siuccession nvighi to be 
of ]>Lood as well as the doctrine lai(3 down by the 
Fall Baiich. ms., the spLritital benefit.

' J e n k i n s  O .J .  The Privy Oouiicil foUowecI certain 
works which had been characterised as forgeries in 
Hl̂ ite of that fact, sim idy because those A vorks had 
been followM  so lo n g : see the case o£ Bhagumn  
Singh (1),]

The Fall Bench in  Gooroo Gohiiul Shaha  v. A n u n d  
Loll Ghosfi (2) has not expressly laid dowji that the 
doctrine of spiritnal benefit, is the only principle. I 
am foL'tunate in that your Lordshij) Mr. .Tnstice N. R. 
Chatterjea who decided the case of Kaiutsh Chuiidra  
AdJu'kari v. K a ru n a  Xa.lh Chowdhry  (3) sitting  
on this Bench. This question aifects everj" Hindu.

;N , R . C h a t t e r j e a  ,T. I t  s e e m s  r a t h e r  to o  l a t e  to  
o b j e c t  n o w , ’

In the life of a nation M) year.> is nothing.
'Jenkins G..T. The present rule was laid down by 

Mr. Justice Dwarkanafch Mltter.'
I do not challenge his decision in the Full Bench 

case. He. left the question of preferential heir oi^eu •- 
see Gooruo Gohincl Shaha  v. A nund Lall Ghose (2).

\Bahii yoye^idra Nath. Ghose. Regarding the 
Allahabad High Court decision on adoption in Jai  
Singh Pal  S'mgh v. B ijay  Pal Singh  (4; iu a recent 
case that went up to the Privy Council on appeal, viz., 
P u t tu  Lai w  Parbati  K u n w a r  (5), the Subordinate 
Judge had refused to follow the Allahabad H igh  
Court decision and discussed the texts of Hindu Law, 
but was overruled by the Allahabad High Oonrt

r
(!) (1899) L L .K .21 AIJ. 412,419 ; (3) (1913) 18 0. W. N. 477.

L. R. -26 I. A. Ib^i. (4) (1904) 1. L. K. 27 All 417.
. (2) ( la ’/O) IS W, R. (F. B.) 49, 62; <5) (I9 l5 ) 19 C. W. N. 841, 847.

5 B. L. P.. 15.

t'Jl.'.
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1915 whose decision was affirnied by the Judicial Com­
mittee of the Privy Cou-ucll, who made strong remarks 
regarding the condact of the Subordinate Judge; and 
that is a very strong argument in my favour.’

Further, I submit, the widowed childle.ss daughter 
is entitled to maintenance from the estate devolv­
ing from hei‘ father, and the plaintiff purchased the 
property with knowledge that she was in possession 
as being entitled to maintenance: see Sastri’s Hindu 
Law, 4th edition, p. 378.

Bdbu Nagendra N a th  Ghose, for the respondent, 
was not called upon to reply.

J e n k in s  O.J. The point in conte.'it in this litiga­
tion is whetlier in  a Dayabhaga fam ily the great­
grandfather’s sou’s daughter’s son or the maternal 
uncle is to be preferred. The proposition only has 
to be stated to make one realize what an amount of 
learning and industry the problem might demand. 
We have had the advantage oE having the x^o^ition 
of the maternal uncle advocated before us by one 
who is worthily following in  the steps of his d istin­
guished father, and we can say, much as wq regret the 
absence of Babu Grolap, we do not feel we have sufEered 
anything in view  of the argument that has been 
addressed to us.

Undoubtedly there are, as Babu Rishindra Nath 
Sarkar has brought clearly to our notice, a number 
of considerations that m ight be brought into play 
were the matter untouched by authority. Eut a Full 
Bench of this Court [in  Gooroo Gohind Shahd’s 
Case (1) as far back as 13 W eekly Reporter] came 
to a conclusion as to the principle of succession 
in a Dayabhaga family which governs th is case. It 
has been treated as governing cases of a ^similar

(1) (1870) 13 W. R. (F. B,)..49 ; 5 B. L. Ji. 15.



VOI* XLITT.] CALCUTTA SERIES. 11

description by other distinguished Judges whom I 1915
name in this particular connection merely because kedar
they are Judges who would be xJ^i'ticularly lam iliar 
with and interested in  the questions. The learned 
Judges are Mr. Justice Gnrudas Banerjee (1), Mr.
Justice Mookerjee (2) and Mr, Justice N. Chatterjea ---- '
(3). And they one and all have felt that it is not C.J.

for-this Court, at any rate, to questiou the propriety 
of that Full Bench decision.

Tn the case of R ailash  Chiindra A dh ikar i  v.
K a r im a  N a th  Chowdhry  (3), the contesting parties 
were in the precise position, curiously enough, of 
those who are now  ̂ litigating before us, that is to say, 
the contest there was as hei’e, between the great-grand­
father’s sou’s daughter’s son. and the maternal uncle.
There it ŵ as decided in  favour of the great-grand- 
father’s son’s daughter’s son. And T see no ground on 
wdiich we can refuse to follow that ruling. The 
learned vakil in the course of his argument before 
us has done his best to depreciate the value of the 
maxim stare decisis. But that is an argument that 
must be addressed to a higher authority and not to 
this Court.

There v/as another argument advanced before us 
namely, that the possession of Tulsi ŵ as such that 
her existence offers a complete bar to the suit. But 
that was a point not taken in  the lower Courts, or in  
the original grounds of api^eal here. It. ŵ as a very 
late development. But obviously the basis of that 
argument involves an investigation into facts on 
which it is beyond our competence to embark. W e  
cannot, therefore, give effect to it.

As to the first point, our decision, in obedience to 
the authorities, is that the plaintiff who claims under

• f (188*9) 10 0. L. J. 14. (2) (1912) 16 C. L. J. 342, 348.
) l ( l8 9 8 ) I .  L. K .2fiCalc. 285. (3) (191,^) 18 C. W. N. 477.



ifin fclie grea,l-gtaii(ifafch.6i‘’M hoh’m duri^-htx^r’s son is etititled
jf~j, fco sncce.ed. This is in lu'c-ordance with the view (»f
N a t h  the leai'iiod Siibordiniite .Tiid|>x5 and tihe

The reHult is tlic appeal iniist b(̂  (liHiniBSOd witJi 
I lA iu  D a s  costs.

(rHOSK.

N. R. O ttV TTER JEA  J. t ageee tluit, th(  ̂ priiieipie <\t 
succession govei'uing tills case must l>e taken to hav(‘ 
been settled by the Full Bench decision in (fooroo 
(iobmd Shalia v. Ajhund fjftU (rhose (I). 'Fhe. pnrti- 
cidar point raised in this ca,se Wiis decided in iJu; <'ase 
of Kailasli  Ohundra Ajlhiknri  v. Kannuf Nath  
Cliowdhry (2), and 1 se.(̂  no reason to a!t(‘r t lu; opinion 
which [ expressed in that cas(\

(i. S. Apf)f(d disnu's.sed,

(1) (1870) la  w. 11. (F. H.) 4'J ; (2) (11)13) IS U. W. N. 177.
5 B. L. R. 15.

1'2 I N D I A N  L A W  R P / P O K T H .  [ . V O ] . ,  K U l i .


