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Emperor y. Bhaivard Das (1), mid is also supported 
by the course of reasoning followed in lie Parames- 
■ivaran Narahudri (2). With these decisions we agree, 
and in this view the prosecution of the principal 
petitioners, Nalini and Fakir Chandra, cannot proceed 
without sanction. The other three petitioners, who 
are charged as accessories, were not i>arties to the case 
iinder section 145 of the Code of Criminal Procedure, 
blit it is not desirable that proceedings should be 
taken piecemeal or against the abettors while there is 
still a bar to the prosecution of the princijpals.

In this view, it is unnecessary to discuss the second 
contention advanced on behalf of the petitioners.

For the reasons given, we quash the proceedings 
now taken against the petitioners, Nalini and Fakir? 
and stay the proceedings against the remaining three 
petitioners until the bar to a prosecution of the princi
pals has beea removed.

. E. H. M., Bide,absolute. :
(1) (1915) 1. L. R. 38 All. 169. (2) (1915) I. L. i t  39 Mad. 677,
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HemeiD—A fplication for review subsequent to fling of seeond appml^Cwil 
; Jprocedure Code {Act V  of IM S) n. 114 1 0

W here an application for review of judgment is filed and later, during 
;tbe' |)endency‘ o f the sarnej an appeal is preferred .

has power and in fact isbound to  proceed with the

* Givil Rule No. 732 of 1916, aĝ ainst the order of Aehinta Nath Mitra, 
Sabordinate Judge of Barisal, dated Aug. 6, 1916.



1917 application for review of judgment ootwitlistanding the fact that an appeal
hag been subsequently filed. Bat the power exists so long as the appeal

Pi-AKi . , , ,
M oean is not heard.
KrtJNDU Bharat Chandra Mamrndar v. Ramgunga Sen (1), Chenna Reddi v.

. Peddaobi Reddi (2) followed.
Thacoor Prosad v, Balucic Ram Sarat Chandra Dhal v. Damodar 

Manna{i\ Narayan Purushoitam Gargote v. Laxmibai (5) referred to.
On the other hand, if the application is successful, the appeal cannot 

proceed.
^anhaiya Lai y. Baldeo Prasad (6) referred to.

CiYiL EULE obtained by  Pyari Molian Kiiiidii, the 
petitioner-

The facts briefly are these. A decree was obtained 
against the petitioner, Pyari Mohan Kiindu, who 
preferred an appeal. The appeal was heard and dis
missed oil the 2'ith March 1916. The petitioner there
upon filed an application for review of judgment on 
the 26th June 1916. During the p)endency of that 
application the petitioner on the 4th July 1916 filed 
dn appeal to the High Court. On the 5th August 1916, 
the application for review came up for hearing and 
the lower Appellate Court dismissed the same holding 
that an api)eal having bsen preferred it could not 
entertain the ax^plication for review.

From this order the petitioner moved the High 
Court and obtained this Rule.r

Bahu Divarha Nath OhuckerbiUty (with him 
Bahu Barnesh Chandra Seri), for the petitioner, con
tended that the lower Ai>peliate Coxirt had |arisdiction 
to dispose of the application for review on the merits 
and it had failed to exercise that jurisdiction. The 
subsequent filing of the appeal did not make the appli
cation for review Incompetent, though the appeal

(1) (1866) B. L. E. (F. B.) 362. (4) {1908> 12 C. W. N. 886.
(2) (1909) I. L, R, 32 Mad. 416: (5) (I9M ) I .h . E. 38 Bom. 416
(3) (1882)12 G. L. R. 64. (6) (1905) I^L. R,
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conki not proceed. If that application succeeded and 1917 
tlie |iid̂ n̂ieiit and decree were set aside or modified^ 
the questions raised in the application for review may 
be questions of hiw as weil as facts which could not y.
be challenged on second appeal, l i  the filing of the Khah.
second appeal were deiaj-ed until the disposal of the 
application for review, the time for filing an appeal 
may have expired. The only practical course was to 
apply for review first, then to file the second appeal, 
and ii the former succeeded then to withdraw the 
latter, but if it failed to proceed with the appeal. The 
Court was bound to dispose of the application for 
review which was filed before the appeal: Bharat 
Chandra Mazimidar v. Mamgimga Sen (I), Thacoor 
ProsadY. Baluck Earn (2)y Sarat Qhandra Dhal v.
Damodar Ma^ma Marm^mi Purû ^̂  Gargote 
V. Laxmibai (i), Chmma Reddi 'sr. PeddaoM ffeddi(5^)r 
Kanhaiya Lai v. Baldeo Prasad (6).

Babu Eamani Mohan for the opposite
party, contended that the petitioner did not want to 
|)ress the aiJplication for review hence lie filed the 
second appeal. The order showed that the petitioner’s 
karmachari informed the Court that a second appeal 
had been filed.

‘Ghatterjea J. The application was rejected on 
the ground that® the Court had no j urisdiction to enter- 
tain it and not on the ground that it was not pressed, 
The‘yfertrmac/^an only stated wha.t was a fact.'

The |)etitioner was availing' himself of two reme
dies simultaneously. He could raise the same ques
tions on second appeal. The application for review 
:wa;SvUn: necessary.;-'. ■. A'■■■ party > who:'; jiad'■ .appealed' .̂eotild 
■not;: proceed: wlth  ̂'an applicaticmfor'; review, vsucli'':a

(1 )  (1 8 6 6 )  B . L. E, (F . B .)  S62. (4 )  (1 9 1 4 ) I. L . B, 38 fio iin  416 .
(2) (1S82) 12 0. L, e. 64. (5) (1909) I. L. R. 32 Mad. 416.
(3) (1^ 8) 12 e. W. X. 885. (6) (l905) I. L. E, 28 AIL 240.
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1917 course woald come witliin tlie proliibition of s. 114 
and 0. XLVII, r. 1 of tlie Code of Civil Procedure.

Mohan
Kundtj N. R, Ohattbrjea AND Newbould JJ. We are

v»Kalu Kê n. Invited in this Rule to set aside an order passed by the 
Court below refusing to hear an application for review 
of a judgment presented to it by the petitioner, on the 
ground that an ai3peal had been preferred against the 
decree to this Court. The application for review, it 
appears, was filed on the 26th Jane 1916 and the appeal 
to this Court was not preferred until the 4th of July. 
The application for review, therefore, was filed before 
any appeal was preferred to this Court. Section 114 
of the Civil Procedure Code lays down that “ any 
person considering himself aggrieved by a decree or 
order from which an appeal is allowed by this Code, 
but from which no appeal has been preferred, may 
apply for a review of jadgnient.” It is clear from that 
section that an application for review can be made 

^before any appeal has been preferred. That being so 
the question is whether there is anything in the Civil 
Procedure Code to prevent the Court from proceeding 
with the application for review notwithstanding the 
pendency of the appeal. The q^uestion has been con- 
side red in several caseŝ . One of the earliest cases in 
this Court is Bharat Ghandra Mammdar y . Bam- 
cjunga SeyiiX)  ̂ where, In delivering the judgment of 
the Pull Bench, the learned Judges observed : “ It is 
clear that, if a review be applied for in proper time 
and before an appeal has been preferred, the Judge is 
not preveijited from proceeding upon the application 
for review by the subsequent presentation of appeal, 
and he has full poweK, and Is bound to proceed under 
the application for reyiew.’ ' That case w a s  decided 
under Act VIII of 1859 ; but, so fiir as this quest!
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concerned, section 376 of that Act bas sabsfcant-iallj 
been re-eriactecl in section 114 of the present Code. [See pyabi
Thacoor Prasad w Bcduck Ram(l) ,  Sarai Ohandra

K undo
Dhcd V. Damoda?' 3Ianna (2)]. The same Â iew has r,
been taken in the Bombay and Madras High Courts. :̂alu Khah.
See Narayan Ihirusliottam Qargote v. Laxmibai (3)
and Ghenna Reddi v. PeddaoM BeddiiA), the last
one being a decision of the Fall Bench. We agree
with the observations made in that case and whicli
run as follov^s -. The Legislature has thus conferred
upon the party a right to apply for review and upon
the Court jurisdiction to entertain the application, and
lias directed how it shall be dealt with. When a
right and a jurisdiction are conferred exiDressly by
statute in this way it appears to me that they cannot
be taken away or out down, except by express words
or necessary implication. There are no express words
and the question therefore is,—-is there any necessary
implication? No such implication arises from the
terms of section 623 itself which provides, by way of
exception, that, in certain cases, an application for
review may be made even after an appeal has been
filed and if the Court can proceed to bear such an
application why not also an application made before
the filing of an appeal?” Hawing regard to the terms
of the section a ad t he cases raf erred to abo ve, we are of
opinion that the Coiirt has po#er, and ia fact is bound
to proceed with the application for review iiotwith-
standing the fact that an appeal has been subsequently
filed in the case. But that power exists so long as the
appeal is not heard, because once the appeal is heard,
the decree on appeal is the final decree in the case,
and the application for review of Judgment of the
Court of first instance can no longer be proceeded
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(2 )  (1*908) 12 0 . W . N . 885 . (4 )  (1 9 0 9 ) I. L . R. 32.Ma<l. 4 1 6 .



1917 with. Wiietlier it can be so proceeded with (after the
appeal is heard) in cases coming under Order XLVII, 

Mohan r. 1 {2), it is unnecessary for us to consider. On the
other hand, if the application for review is successful, 

K alu K han, the appeal cannot proceed. See KanhaiyaLal v. Baldeo
Prasad (I). The appeal in the present case has not 
yet been heard under Order XLI, rule 11 of the Civil 
Procedure Code. The appellant undertakes to have 
the hearing of the appeal stayed until the decision of 
the application for review. We. therefore, make the 
Rule absolute, set aside the order of the lower Court 
and direct that the application for review be taken up 
and disposed of without delay. The j)etit;ioner is 
entitled to his costs in this Rule from the opposite 
party.

Let the record be sent down without delay.
h. R. Buie absolute.

(1) (1905) L L .  ii. 28 All. 240.
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INSOLVENCY JURiSDiCTION.

1917 

Match 23.

Before Greaves J.

Be PR13M LAL DHAR.
Ex parte THE OFFICIAL ASS'iGNEE.*

Insolvency— Order of administration -'A tiachmeni hy creditor 2 r̂ior to order 
■—Sale after order— Rights of attaching vreditor -^Presidency Towns 
Insolvency Act (III of 1909). ss. 53 (i), 108, 109.

Section 53 (I) of tlie Presidency Towns Insolvency Act" does not apply 
to an administration of tlie iusolvent estate o£ .% deceased person under 
sections 108 and 109 of tlie Act. But as an attaciinaeut in tliis country 
only prevents alienation and does not confer any title or create any cliarge 
or lien on the attached property sucK as attaches in England upon seizure

“̂ jDrdinary Original Inaoiyency Suit No. 24 of i9l7.


