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which happens, that is, according as the depoalt is or
is not made within the time now fixed.

As the petitioner obtains an extension of time and
fails in his objection to the execution, he must pay to
the opposite party the costs of this Rule.

[NoTE.

absolute.

S. K. B.

The deposit was eventnally made and the Rule was made

CRIMINAL REVISION.

Before Sanderson C.J. and Richardson J.

PRAFULLA KUMAR GHOSE
v,
HARENDRA NATH CHATTERJEE.*

Saxnction for Pr osecuhon—-P; opriety of process under ¢ 500, Penal Code—
Discharge—A cquittal—Penal Code (Act XLV of 1860), ss, 211, 500—
Criminal Procedure Code (det V of 1898), 5. 195.

Where an offence, thongh described as an offence under s, 500 of the

enal Code; still remains an offence * punisha nder &, 211, Proeces
Penal Code, still ains an off 4 hable " unde 211,  Process
should not issue under the former seciivn on the application of a person

discharged or acqultted w!xen the Court has refused sanctlon under the

latter section.

r

"RuLE obtained by Prafulia Kumar Ghose
another, petitioners. i |
Harendra Nath Chatterjee, the present c,omplcun-
ant, was the accused in a prosecution under s. 409 of
the Indian Penal Code, instituted by the two accused,
the present petitioners. Dr. 8. P. Smbadhlkary, Hono-

rary Presidency Magistrate, Oalcutta, who trled thcxt

: and

# Criminal Renmon No. 70‘) of 1916 af*‘amqt the oxder of S P

Sarbadhikari, Honorary PLE\ICIE‘DC} \lamstmte of Calcutta, dated Mag 15,
'1916.
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case, discharged the accused as there were not materials
before him for the purpose of framing n charge. There-
upon, the said Harendra Nath Chatterjee submitt-
ed two applications (which were sent to the same
Honorary Presidency Magistrate for disposal), one
under s. 211 and the otber under s. 500 of the Penal
Code, After duly considering the two applications,
he was of opinion that the ends of justice would
“be met if process were issued against the presznt two
accused (now petitioners to the High Court) under
s. 500 of the Penal Code, as their complaint had not
been made in good faith. He accordingly dismissed
the application for sanction as to section 211 of
the Penal Code. Harendra Nath Chatterjee, there-
upon, preferred an appeal to the High Court under
section 195 of the Code of Criminal Procedure. This
appeal was rejected as all the material then before the
High Court was the order appealed from which was
as follows: “ The facts do not justify me in granting
sanction under s 211, Indian Penal Code. Applica-
tion rejected,” and the appellant had already then
obtained process against the present two petitioners

under section 500 of the Indian Penal Code. | But at the:,
hearing of the present Rule, the High Court had the

advantage of the learned Magistrate’s explanation.
. &

Babu Manmatha Nath Mukerjee, Babu Khitish
Chandra Sen and Babu Probodh C}zanflﬂz Dutt, for
the petitioners.

Babu Suresh O/zandm Ta?wgdar for the oppmlte
p*uty '

SAND&RSON C.J. In this case criminal proceedmgs

.'were taken agfunst the complaumnt Hcmrendra, Nath‘;

Chatter]ee by the 'petxttonevg, Profulla. Kuma,r Ghose

and Jogesh Chandra Sarlmr, under section 409 of th{{ .
Indian Penal Code. The Magistrate, who enquired
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into the complaint in these proceedings, came to the
conclusion that it could not be substantiated and dis-
charged the accused person Harendra Nath Chatterjee.
Thereupon, Harendra Nath Chatterjee applied for
sanction under section 195 of the Criminal Procedure
Code to prosecute Prafulla Chandra Ghose and Jogesh
Chandra Sarkar under section 211 of the Indian Penal
Code, and in the alternative asked for process against
these two persons under section 500 of the Indian
Penal Code. 'The Magistrate refused sanction under
section 195 to Harendra Nath Chatterjee to prosecute
the petitioners under section 211, but granted process
under section 500. !

An application was made to this Court by
Mr. Manmatha Nath Mukerjee on behalf of the peti-
tioners, Profulla Kumar Ghose and Jogesh Chandra
Sarkar, und he obtained a Rule which was granted on
two grounds: The first ground was that the facts
alleged in the petition of the opposite party did not
disclose any offence under section 500 of the Indian
Penal Code or }{§ of the Indian Penal Code. The
second ground was, that the petition for sanction
to prosecute under section 211 of the Indian Penal
Code having been rejected, the petitioners ought not
to be proceeded against under section 500 or {3 of the
Indian Penal Code on the same facts. .

The Magistrate has sent an explanation with re-
gard to that Rule, and after setting out what occurred
he said this: “As I found primd facie no lawful and
reasonable ground for the action taken by the peti-
tioners against the said Harendra Nath Chatterjee
under section 409 of the Indian Penal Code and the
allegations in the petition of complamb in reference.
to the same charge were not madé in good faith, I

ordered the issne of procéss under section 500 of the
Indian Penal Code.
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I am of opinion that this Rule ought to be made

absolute upon the second ground which I have already
mentioned; and I will give my reasons for that
opinion directly. |

A good deal of time has been taken up in arguing
whether the statement in the complaint, assuming that
it was untrue to the knowledge of the person who
made it and was not made Donié fide, was privileged,
and incidentally, the question whether such a statement
contained in a complaint was the subject of an un-
qualified privilege, or whether the only privilege which
was applicable to defamation under the Indian Penal
Code was that which is set out in the same Code;
in other words, whether the statement of privileges

contained in the Indian Penal Code was exhaustive or
not. Upon this matter, I regret to say, that I find

there are numerous eenﬂicting" authorities in the
reports, and personally I should have been glad if
this matéer could have been referred to a Full Bench
of this Court, in order that the matter mlghb have been

finally determined and setfled one way or the other.

But inasmuch as T am of opinion that the Rule ought

to be made absolute upon the second ground, I do not
think it would be fair or right to the petitioners to put

upon them the burden and expense of having this
case further adjeurned in order that the pomt might
be argued before a Full Bench.

With regard to the second ground, the reasons for m‘yi

opinion are these. Having rvegard to the Magistrate’s
explanation which I have alrsady read, if any offence

-was committed by the two petitioners, Prafulla Kumar
\ _Gho%e and Jogesh Chandra Sarkar, to my mind, it
~was clearly an oﬁ?c,nce under sectlon 211 oft the Indla,n:‘
“Penal Code. Sectmn 211 says: “ whoever with 1ntent‘}
to cause 1n]ury to any person 111stltutes or causes _tof}
be instituted any criminal ‘proceedmgs aga‘l‘agt tht
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person, or falsely charges any person with having
committed an offence knowing that -there is no
just or lawful ground for such proceedings or charge
against that person shall be punished .

. . . . . ”. Now,the Magistrate found, as .stated
in his explana.tmn that the statement in the complaint
was untrue, that the petitioners had no lawful or
reasonable ground for the action that they  took, and
that therefore their complaiut against Harenda Nath
Chatterjee was not made in good faith. On those facts,
if any offence was committed at all, it was clearly
under section 211, and yet the Magistrate on those
facts refused to give his sanction under section 195.
I ought to have said that proceedings for that offence
could not be taken without the sanction of the Magis-
trate and the Magistrate refused the sanction. The
clear intention of the Legislature was that, with regard
to such an offence as that, proceedings should not be
taken unless the sanction of the Court which investi-.
gated the matter had been obtained. In this case, the
Magistrate having refused sanction o prosecute under -
section 211 of the Indian Penal Code went on to allow
process to issue in respect of an alleged offence undet
Section 500, that is to say, defamation, which would
be based npon the facts*which I have already referred
to, namely, that the ‘statement in the complaint was
untrue and that the petitioners had no lawful and
reasonable ground for the action taken by them, and
that it was made :vvithout, bond fides. 1If that were.
allowed to be done, then I think the provision of the
Legislature which is contained in section 195 of the

- Criminal Procedure Code might just as well be‘Wipedf‘

out. I think it would be wrong for us to allow pro-
cess to issue for an offence under sectlon 500 when the
facts alleged if they constituted an offence at all would
amount to an offencs under section 211 and the sanction
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of the Magistrate necessary for a prosecution uunder
section 211 had not been obtained. I think that the
ground which I have already mentioned sums up

the position, namely, that the petition for sanction

to prosecute under section 211 of the Indian Penal
Code having been rejected, the petitioners ought not
to be proceeded against under section 708 or 500 of
the Indian Penal Code on the same facts.

For these reasons, I think, that the Rule should be
made absolute.

Just one matter 1 wish vo add, thatis, with regard
to the remark which the learned wvakil who appeared
for Harendra Nath Chatterjee made yesterday. He
said that his client had been wrongly prosecuted and
a false charge had been made against him and thereby
a great reflection had been made upon his character:
and unless he was allowed to go on with this prosecu-
tion he would remain under that reflection. I wish
to say that the fact that we are making this Rule abso-
lute does not reflect upon the character of Harendra

Nath Chatterjee in any shape or form. No doubt a

charge was made against him, but the Magistrate has
come to the conclusion that there was no foundation
for that charge and he has dismissed it. So far as
Harendra Nath is concerned, he is able to walk the
world as if no such charge has been made against
him ; there is no reflection against his character, so far
‘as this Rule is concerned because the ground upon
which we have made this Rule absolute does not
depend upon the merits of the case.

RICHARDSON J. 1 uagree. ‘The‘qa‘eStion whether:
complmncmtq and: meesses enjoy the same complete«
unmumty in Indn as in En.gland has been (hscu sed’
in. the various High Courts almost ad nauseam an‘di;

has gl,ven rise to much dlﬁerance of opmlon._
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stock arguments on the one side and the other are
well known. On the present occasion it is unneces-
sary to consider those argiments or to hazard an
opinion upon that question in its broader aspects.
It is enough to say that in my opinion a person whp
having heen accused of an offence by another, has
been discharged or acquitted, cannot be allowed to
evade the provisions of section 195 of the Criminal
Procedure Code by preferring a complaint under
section 500 of the Penal Code when leave has been
refused to prosecute under section 211, the offence
charged being clearly and essentially an offence under
the Iatter section. The care taken to protect complain-
ants from being barassed by prosecutions for institut-
ing false cases isaclear indication that the Legislature
never intended or contemplated that upon refusal of
leave to prosecute under section 211, a person who hus
been discharged or acyuitted should be allowed to fall
back upon section 500. To permit such a course to be
taken would render entirely nugatory the salutary
provisions of section 195 of the Criminal Procedure
Code.

The question, moreover, does not rest entirely upon
inferences in regard to the intention of tle Legisla-
ture. The offence chargad in the present case, though
it is described as an offence under section 500, is not
altered by that description. It still remains an offence
“punishable ” under section 211. When the Magistrate
had refused leave.to prosecute under the latter section
he ought not to have issued process under section 500:

There are only a few words I wish to add. It has
been stated in the course of the argument on. behalf of
the oppoqlte party that he appealed to this Court from
the order refusing leave to proqecute under section 211
and that his appeal was rejected by a Beuch of- Whmh
I was the p‘L'eSLdmg Judge. When that_ appeal, came
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before us all that we had was the order of the learned
Magistrate vefusing sanction. The order is in these
terms, “ the. facts do not justify me in granting sanc-
tion under section 211 of the Indian Penal Code.
Application rejected.” We took that order to mean
that the Magistrate in the exercise of his discretion
having considered the facts, had come to the conclu-
sion that there was no ground for prosecution under
section 211. The opposite party had then already
obtained process againt the petitioners under section
500 of the Penal Code. It was in those circumstances
that we rejected the appeal. At that time we had not
“what I suppose must be called the advantage of the
explanation which the learned Magistrate has sub-
mitted in the present case. That explanation puts an
entirely different cbmplexion upon the matter: and if
it had been before us at the time of the hearing of the

appeal, possibly we might have taken a different view.:

The fact, however, that the appeal was digmissed can
be no ground for making an order in thig case other
thanp the order we now propose to make, ,

So far as the reputation of the opposite party may
have suffered by the charge or complaint made against
him, it is not his fault that he has not been able to
bring the question of the falsity of that charge to an

“issue. He has doue his best to do so and I trust that
his reputation will not be affected by a failure which
cannot be attributed in any degree to him.

With these observations T agree with the learned

"Chief Justice that the Rule should be made absolute.
G. 8. Bule absolute.
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