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CIVIL RU LE.

B s f o r e  D .  G h a i t e r j e e  a n d  N e i o l o u l d  J J .

1916 BIPIN BBHAEI SHAHA
J u n e  27. V .

ABDUL BAEIK.*

S m a l l  C a u s e  C o u r t  S u i t — D i s m i s s a l  f o r  d e f a u l t — A p p l i c a t i o n  f o r  r e s t o r a 

t io n  o f  s u i t — R e v i e i o —- C i v i l  P r o c e d u r e  C o d e ( ^ A c t  V  o f  1 9 0 8 )  0. I X ,  

r r .  4 ,  9  ; 0. X L V I I ,  r .  1 — P r o v i n c i a l  S m a l l  C a u s e  C o u r t s  A c t  { I X o f  

lS87),s.l7.

W h e re  a Hmall Cause Court suit is dismissed for the plaintiff’s default 
in the presence of the defendant, and an application made under 0. IX, rr.
4 aud 9 for the restoration of that suit is also dismissed for the plaintiiSE’s 
default in the presence of tlie defendant’s pleader, and where again an 
application is made under 0 - IX, r. 9 for the rehearing of the case and 
another application for treating it-as an application for review

H e l d , that au application under 0. IX, r. 9 lay. 0. XLVII, r. 1 applied 
to all orders of the Court which may be reviewed under certain cireum- 
stancea.

further, that tlie provisions of s, 17 of the Provincial Small Cause 
Courts Act did not apply to raisoellaneous applications.

D e l j a n  N i c M i a  B i h e e  V. f f e m a n i  K t m a r  E a y  ( i )  £ o U o \ v e 6 .

Rule obtained by" Bipin Beliari Shaba, tbe 
plaintiff.

The petitioner, Bipin Behari Shaha, brought a suit 
ill the Bmall Cause Court for the recovery of a sunt of 
money agaiiist Abdul Barik and others. Some of the 
defendants entered appearance, while others did not. 
On the 28th August 1915, the suit was diKSinissed for 
the plaintilE’s default in the presence of the defendant.

Civil Buie No. 166 of 1̂ 1̂6, against the order of S, C. &hose, Munsif 
of Dacca, dated Jan. 15, 1916.

( t )  (1915) 19 C. W. N; 758.



VOL. XLIV.l CALCUTTA SERIES. 951

Thereafter the plaintiff applied under 0. IX , rr. 4 
and 9, for setting aside the order of dismissal. On the 
20th November 1915, this application was also dis
missed for the plaintiff’s default and in the presence 
of the defendant’s i)leader. The plaintiff next made 
another a implication under 0. IX, r. 9 for the rehear
ing of his application for the restoration of the suit. 
It appears that subsequently the plaintiff made an
other apj>lication for treating the above ajiplication 
as an application for review under O. XLYIT, r. 1. 
The learned Munsif rejected both the apj)lications on 
the ground that they did not lie. From this order 
the plaintiff moved tlie High Court,

Babu Jitendra N'ath Boy, for the imetitioiier, sub
mitted that an application for the restoration of a suit 
lay under 0. IX , r. 9 if it was dismissed for default of 
the plaintiff only. The prt)cedure under s. 141 of the 
Civil Procedure Code, 1908, was applicable to all 
miscellaneous proceedings. Hence an application for 
the revival of an apj)lication for the restoration of the 
suit lay under 0 . IX , r. 9 : v.
Lai (1), Thakur Prasad v, FakiruUah (2). He also 
submitted that he was entitled to a^iply for review for 
any sufficient reason, and it could not be limited to 
fraud only: .Ra/ Narain Purkait Ananga Mohan 
Bhandari (3), Lall Chet Narain v. Bampal Mayijhii^), 
The Court ought to have looked into the substance 
rather than to the form of the application which is the 
principle enunciated in Bam u B a iY . Day at Smgh (5),

Bctbu Manmatha Nath for the opj)Osite partyy 
contended that the application under 0. IX^ r. 9 did 
Bot lie feecause s. 141 did hot inake the procedure

(la  (1010) 12 a. L; j ;  6 ! (3) (1899) a  L. R. 23 Gale. 598.
(2) (1894) I. L. R (4) (l9il) 16 C. W. m 643.

(5 ) (1 8 9 4 ) I. L , R. 1& A ll  390.
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for suits applicable to all proceeding: see Thakur 
Prasad v. Fakir ullali (1), Hari Char an Ghose v. 
Manmatha Nath Sen (2). This being a Small Cause 
Court suit, tlie application for review of judgment 
could not lie as there was no deposit or security re
quired by s. 17 of the Provincial Small Cause Courts 
Act: Jogir Ahir v. Bishen Dayal Singh (3). The 
principle enunciated in Raj Narain P ur kail v. 
Ananga Mohan Bhandari (4) and LalL Chet Narain 
Y. Rim pal Manjlii (o) was that an ap|)lication for 
review of jadgment should be allowed only when a 
partial decree had been passed on the admission of the 
defendant.

Baku Jitendra Nath was not called upon to 
reply.

D, C h a t t e r jb e  and N e w b o u ld  JJ. The plaintiff 
brought a suit in the Small Cause Court. The suit was 
disniissed for the plaintiff’s default in the presence of 
the defendmt. The plaintiff then made an api)lica- 
tion under Order IX, rules 4 and 9 for restoration and 
rehearing of the case. On this occasion also, there 
was a default and then the order dismissing this case 
was made in the presence of the defendant’s pleader. 
There was again an application made under Order IX , 
rule 9 for the rehearing of the case. . The learned 
Mmisif held that Order IX, rule 9 - l̂id''not apply and, 
therefore, dismissed the application.

It appears that the lain tiff made an applicatiou 
also for treating it as an appLication for review. On 
that application also, the learned Judge said “ Such 
application does not lie.” We are unable to see the 
3 iistification of such orders.

(1) (1894) I, L. R. 17 All. 106. (3) (1890?) I. h. E. 18
(2) (1913)1. L. R. 41 Calc. 1. ■ (4) (1899) I. L. jl. 26 Calc,

(5 )  (1 9 1 1 ) 16 C. W . N . 643.
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1 1 1  the first place, we do not think that Order IX , 
rale 9 does not apj)Iy; and in arriving at this conclu
sion, we follow the case of Deljan Nichfia Bihee v. 
Hemant Kum ar R ay  (1). There it was held that 
Order IX, rule 9 was applicable to a case in which an 
application for setting aside a sale had been dis
missed. The application for setting aside the sale 
was treated there as an original proceeding. In this 
case also, in a simihir way, the application for the 
restoration of the case under Order IX , rules 4 and 9 
may be treated as an original api^lication aithongh no 
fresh parties are interested in the case. The proceed
ing is initialed by an application which has to be 
numbered as a seixirate misceliaDeous case and decided 
niion evidence.

In this v|ew of the case, we think that the learned 
Mansif ought to have considered the application on 
the merits.

Then as regards the alternative prayer for treating 
the application as an application for review, we do not 
understand why the learned Mnnsif says that Order 
X L Y II, rule I, has no application. That rule seems to 
apply to all orders of the Court which may be reviewed 
under certain circnmstances.

The objection taken by the opposite party was that 
there was no deposit under section 17 of the Small 
Cause Courts Act. Section 17 of the Small Cause Courts 
Act, however, speaks of deposits where there has been 
an application for review of judgment in cases where 
an ex parte decree has been passed, or a review of 
ludgment evidently in cases where there has been a 
jndgmeht deciding the case. W e do not think that 
the proyIsions ol section 17 with regard: to deposit of 
security have any application to a miscellaneous ap
plication of this kind. If * they had any ap̂ ^̂
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tlie learned Judge miglit have asked the petitioner to 
give security or to deposit the amoant instead of say
ing that the application does not lie.

In this view of tbe case, we make the Rule absolute, 
and direct that the application should be decided on 
the merits.

W e make no order as to costs.
L.R. Rule ahsolute.

C I ¥ 1 L  RULE«

B e f o r e  M o o k e r j e e  a t id  C u m i n g  J , j ,

1916 SHYAM MANDAL
A i i g  3. V

SATINATH BANERJEE.*

D e c r e e — A p p e a l — D i s m i s s a l  f o r  d e f a u l t —M e r g e r — C i v i l  P r o c e d u r e  C o d e  

(Ad F o f  1 9 0 8 ) ,  3 . 2  ( 3 )  ; 0 .  X X I ,  r .  2 2 — O m is s io n  to  g i v e  n o t ic e  

u n d e r  0  X X I ,  r .  2 2 ,  e f fe c t  o f — - B e n g a l  T e n a n c y  A c t  { V I I I  o f  1 S 8 5 )  

s . 1 5 5  {S ')— E x t e n s i o n  o f  t im e  u n d e r  s . 155 (?•).

The original decreets merged in the appellate decree whether the latter 
confirms, amends, or reverses the original decree, aud it i>3 the appellate 
decree alone which can be executed.

A h d t d  R a h i m a n  V , i l a i d i n  S a i h a  (1), O h a n d r a Jc a n t  y .  L a h s k m a n  (2) 
referred to.

But this doctriue cannot be applied where the appeal is dismissed for 
default. In such a case the appeal fails for uon-prosecntion, and it cannot 
be said that the Court of Appeal adopts the decree of the Primary Court. 
The judgment of tlie lower Court therefore, is the judgment to be enforced. 

B i p r o  D a s  Y .  O h iin d e r  S e e k u r  ( ^ y r e t Q v r a d  t o .

Section 2 ( 2 )  of the Code of Civil Procedure, 1908, expressly provides 
that any order of dismissal for default is not a decree.

Civil E«le No. 493 of 1916, against the Order o t B ŵ  Nath
Pal, Mnnsif of Baruipore, dated April 18, 1916,

(1 ) (1896) L L. R. 22 Bom . 500 ,,5e6 . (2 ) (1916) 24 G. li. J. 517.

(3) (1867) 7 W. R. 521.


