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to give sucli directions as it may deem necessary, for 1916 
ascertainment of all disputed questions of fact, to budhu L a l  

enable it to decide whether nanction should be granted 
or refused.

O. M. Case remanded.

V .
C h a t t y

Gopk.

Attorney for the appellant: Sailendra Mohan Dutt. 
Attorney for the respondent: J. T. Hume.

A P P E L L A T E  CIVIL.

Before Fletcher and Riehardson JJ.

NAKIMO DEWANI
V.

PKMBA DITCHBN *

Vompromise— Minor—Court o f Wards, compromise hŷ  mi behalf o f minor 
ward, whether subject to sanctiori of Chnl Court— Court o f Wards Act 
{Beng. IX  o f 1879), $s. IS, 51— Civil Procedure Code (.4c/ X IV  o f  
1882\ ss. 462, 464.

The sanction of the Civil Court (reqinred by s. 482 of the Civil Proce
dure Code of 1882) is not neee.ssary for a coraproniise entered itito ntider 
the authority and by the direction o£ the Coni't- of Wards on behalf of a 
minor under their charge.

A P P E A L  by Musammat Nakimo Dewani and others, 
the plaintiffs.

The following genealogical table shows the rela
tionship of the parties who are Buddhist subjects of

 ̂ Appeftl from Original Decree, No/i58 of 1914, against the decree of 
Beruard V. Nicholl, District Judge of Darjeeling atid Dinajpur, dated Dec. 1, 
1913.
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D e W A N I  LaiO iho X o iij in .
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V.

1 ’ E M B A . Oheaboo L i i i iw  D u d o ck
D i t c h e s ' .  (p i'e d e ceaso d

Ohiiaboo)
......... ..... ........... ....... ......I

I I I P liiu -b o o
B e c h a c k  D aw ati K a ja  T e n d u o k  P u l l e r  n .ifle ii (d ie d  S e p t . IHOO)
(d ied  26-8-ISS9) (a d o p te d  son")

in a rc ie ^  G a d e n p n tty  lu a r r ie d  N a k iin o  
(d ie d  1903 w ith o u t  issu e) P tfE . "No. 1

' I I I
Ishav C hhoden T a s li i  L l ia m o o  J e r u n g  D e w a n  G a lo lih e n

i ’ t fl . N o. 2 P tffl. N o . 3  D e f .  o r  M a i la  D e w a n
(d ie d  14 - 7 - 1 9 12 )  (d ie d  in  laO S)

m a rr ie d  P e m b a  D itc lie n  
(au b stitn tec l T)ef,)

P liiig  S in g  
ad o p ted  son o f Je r iK i]  

(s u b s t itu te d  D e f .) .

m a r r ie d  J e  J  e 
( s u b s t it u t e d  D e f ,) .

It) 1862 the British Govc r̂iiQieiit made a grant of 
an extensive tract of country (74,016 acres) lying be
tween the States of Nepal and Sikkim to one Gheeboo 
Lama, a Sikkime.se nobleman, in return for political 
aervicet̂  during tlie Sikkim War. On Cheeboo’B death, 
the grant was split up among his successors, in 
August 1877 the Government making a lease of this 
property to Rechak, one Tendack Piilg(ir. who W’-aa 
then manager of the property, and Phnrboo in three 
eepial sliares. The portion that fell to Rechak is 
known as the Reilling Estate. In 1881 the Forest 
Departineiifc acquired 44,000 acres of forest oat of this 
propert}^ and on 17th Jnly 1889 there was a |)arti-- 
tion between Rechak and Phnrboo, Rejchak getting 
the properties in tlje district of DarjeeJing and Phur- 
boo getting aU the properties in the State of Sikkim. 
Thereafter on 10th March 1893 the G-overnmeut grant
ed a lease of 19,000 acres oat of the Reilling Estate to 
Rechak. On Reeliak’s death in 1899 Phnrboo put 
forward his claim to sucpession as the nearest male 
agnate, but the District Judge o n  31st March 1900 
decided in favour of Rechak’s widows on a reference
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being made to liini by the Deputy OomiiiissiOQer in the 
mutation proceedings. For the purpose of carrying on 
litigation against Phiirboo Dewan, Reciiak’s widows, 
GadenpiLcly and Nakinio, had contracted debts amount
ing' to Rs. 65.000. According'ly on 29th May 1905, 
Nakinio, the snrviving widow, applied to the Court of 
‘Wards to take over charge of the estate representing 
herself to be the sole ow’ner thereof. This petition 
ioliowed a previous one made by her with the same 
object upon which the Board of Revenue had directed 
that the Court of Wards would take over charge of the 
estaie under section 6 (c) of the Act provided that 
Je rung Be wan also made a similar apxjlicati on. This 
disi)ute was compromised by a deed dated 19th August 
190t5, executed by Nakimo on her own behalf and as 
trustee for her two daughters, Lshay Chhoden and 
Tashi Lhamoo, on one side and Jerung Dewau on 
the other. Jerung’s title was admitted and he m.ade 
certain provisions for Kakimo’s and her daughters’ 
maintenance. In consequence of this arrangement 
Nakimo on the 6tli November 1905 petitioned the 
Court of Wards for the withdrawal of her application 
of 29th May 1905. But, before this petition had reach
ed it, the Board of Revenue had passed an order on 
the 7th November placing the Reilling Estate under 
the Court of Wards, and effect was in due course given 
to this order. On I7th February 1906 the Board made 
an order making Nakimo’s two minor daughters 
wards of the Court under section. 35 of that Act. On 
7th March 1906 the Board passed another order on a 
joint petition, submitted by Nakimo and Jeriing Dewap. 
asking that the estate might be released and nmde 
over to the latter. The order was to the ellect that 
the Court of Wards being of^opinion, as then advised, 
that Nakimp’s daughters were the rightful heirs of 
Rechak’s estate could not, without cjisregai'ding its

1917

Naio.vo
f > E \V .A N 1 

V.
P e m b a

DrrcHEK.



832 INDIAN LAW REPORTS. fVOL. XLIV.

1917

Nakimo
D bw ani

V.
Pemba

D itchen .

duty towards these iiiinor. ,̂ give up charge of the 
Reilling Estate unless .Teriing’s title as preferential 
heir was satisfactorily established. The resalt of this 
was that on the 5th February 1907 Jening Dewan in< 
stitiited a suit against Nakimo and her daughters, re
presented by the Court of Wards, for establishment of 
his title. Chubbi Lai, a Sub-Deputy Collector, who 
had been appointed manager by the Court of Wards, 
appeared as guardian for the wards as required by 
section 51 of that Act, he alone iiaviug been served 
with a, summons, none being served on Naklnio or her 
daughters. Ultimately the suit was compromised on 
terms which, though less advantageous to Nakimo and 
her daughters, had previously received the express 
approval of the Court of Wards, and which were 
embodied in decrees made on 16th December 1907 
and 12th March 1908. The present suit was insti
tuted by Nakimo on 20th April 1910 impugning the 
validity of those decrees as the sanction of the Civil 
Court had not been obtained under section 462 of 
the Code of Civil Procedure. She made Jerung and 
her two daughters defendants. On the application of 
the latter they were joined as plaintiffs Jerung died 
in 1912 and his two widows and adopted son Phag 
Sing were substituted as defendants. On 24th May 
1913 the District Judge of Darjeeling rejected plaint- 
ili’;-! application for the api3ointment of a receiver. 
When the case came on for final hearing on the 3rd 
November 1913 time was granted till 8th Kovember for 
effecting a couipromise, the defendants being anxious 
to settle the dispute, especially as, on appeal in the 
mutation proceedings, the Deputy Com miss ioner had 
deferred passing orders until the adjudication of the 
question of title by the GiVll Court, and further as the 
Sikkim Durbar had resumed the Ciiakung Estate iip. 
Sikkim lor failure of rnale heir to Jeruag- Thougii
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aimoBt two-thirds of the Reiiling Estate was now offer
ed to Nakinio, she refused to sign the petition of com
promise and her vaicii brought this to the notice of 
the Conrfc." However, after trial the District Judge dis
missed her suit on 14th November, 1913, holding that 
section 462 of the Code of Civil Procedure did iioi apply 
to the suit instituted Jerung on 5th February 1907. 
Thereupon, Nakimo in-eferred this apx̂ eal to the High 
Court.

N a k im o
D b w a n !

p
Pejiba

D itchbn '.

11)17

Bahu Provash Chandra Mitter'Aml Bahu Tarakes- 
loar Pal Cliowdhuri, for the ax^pelhints, (after stating 
the facts) submitted that Nakimo, who came into the 
hands of the Court of Wards with the whole estate, 
walked out with nothing except a iittie plot. The ap
proval of the Civil Court not having been taken to that 
compromise under the provisions of section 462 of the 
Code of Civil Procedure then in force, it was voidable 
against the two minors. [Read sections 14,18 and 51 of 
the Court of Wards Act, as to the powers of the Court 
of Wards.] Section 462 of the Code of Civil Procedure 
had placed an additional restriction on the Court of 
Wards. Though section 464 as originally enacted did 
not require the sanction of the Civil Court to a compro
mise entered into by the Court of Wards, the change 
in the wording of section 464, eJSiected in the year 1888, 
had altered that provision ; and section 462 did not 
derogate from the provision of any local law. If tiie 
compromise decree were set aside, Jerung's original 
suit must proceed, the status quo ante being restored.

‘ F l e t g h e r  J. T hat is so.]
Tim Sianding Counsel {M r. B, G,

Mr. 'S. N, Banerjee
for the respondents, submitted that the view taken 
by the learned District Judge was correct. Section 51 
of the! Court of Wards Act took away from the. Civil



1̂117 Court the duty of appointing a next-friencl or gaarclhin 
Nakdio lUeui of a minor and appointed tlie Manager nnder 
Dewani the Conrti of Wards as the statutory next-friend or
P e m b a  guardian. Then section 18 of the same Act gave power

DITCHES'. x,he OouL't of Wards to compromise generally includ
ing both siiifcs in and claims ont of Court. To cut 
down the provisions of section 18 by applying to it 
the provisions of secfclon 46̂  of the Code of- Civil 
Procedure would derogate from the provisions con
tained in section 18. Further, the change in the
wording of section 462 did not take away the plenary 
powers of the Oourt of Wards, which had never ob
tained the sanction of the Civil Conrc Then as there
was no specific allegation of fraud, that matter could 
not be gone into.

The Senior Govermnent Pleader {Babu Ram 
Oharan Mitra), tov the Court of Wards. I support the 
princii^al respondent. As I have been unnecessarily 
made a party here. I ask for a separate set of costs.

Babu Provash Ohmidra Miiter, in reply. The 
amendment of the plaint and giving up of the ques
tion of title by plaintiffs’ vakil does not bind them, 
so I am entitled to read the evidence as to plaintiffs’ 
title and fraud by Ghubbi Lai on the Court of Wards.

F l e tc h e r  J. This is an appeal preferred by the 
lolaiutiffs against the decision of the learned District 
Judge of Darjeeling and Dinajpur, dated the 1st Decem
ber 19lo, dismissing their suit. The sait was brought 
for the purpose of setting aside a comxDromise that had 
been entered into in a former suit which is said to 
luwe been in contravention of section 462 of the Code 
of Civil Procedure which was then in force. The 
facts out of which the <;ase arises are as follows 
One Lachho Tonjin had two sons, Cheeboo and Dudock. 
The parties came from the State of Sikkim and, the
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law applicable to tlie parties is tlie Biidclliist or tlie
customary law as is recognised and which is in force ntakimo
in the State of Sikkim. Cheeboo, who seems to ba\̂ e ns'VAxi
rendered inii^ortant political services to the British p e m b a

Government, was awarded for such services a grant of
74,016 acres of land in the district of Darjeeling. E'̂ stchrr J.
Cheeboo died in 1866, having been predeceased t)y
his brother Dndock. Cheeboo left one son named
Rechak Dewan and daughter named Eaden. Rechak
died on the 26th August 1899, having been married
twice, his fii'st wife being Nakinio Dewani, who is
the first plaintifl: in the present suit, and the other
wife being one Gadenputty, wlin died in 1903 without
issue. Nakimo lias had two children both of whom
are daughters, namely, Ishay Chhoden and Tashi
Lhamoo who are the other j)laintifl:s. Cheeboo’s brother
Dudock left an only son Phurboo. Phurboo had two
sons, the eldest being Jerang Dewan. There seems to
have been some controversy at the earlier stage of
tliese proceedings and in the former suit as to whether
Jerang was, in fact, a son of Phurboo ; bat the fact is
that he claimed to be so and so far as the evidence
goes, he was recognised as being the son of Phurboo.
There was another younger son of Phurboo and that 
younger son was named Galchhen. He died in May 
1903.- Tlie dispute arose as f o l l o w s O n  the 10th 
August 1877, after Oheeboo’s death, the G-overnment 
made a lease of this property to Rechak, one Tenduck 
Pulger who was then the manager of the prox3erty and 
Phurboo in three equal shares. The Forest Department 
acquired 44,000 acres out of this property in 1881 and, 
on the 17th July 1889, there was a partition between 
Rechak and Phurboo, Phurboo getting all the pro
perties in the State of Sikkinj  ̂aa.d Rechak getting the 
properties in the district of Daxieeling, On the 10th 
March 1893, the Government granted a lease of 19,000
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1917 odd acres of land to Recliak. Then, after the death of
nI^uo Rechak, there having been certain disputes in the
Dewan'i Civil Court which arose out of certain Land registra-
Pkmba t-ion proceedings, Nakinio applied to the Court of

Wards to take charge of the estate. The Court of 
P l k t c h r r J. Wards at first intimated that Jerung Dewan must

also be a party to the petition. However, in the 
result, on the 7th November 1905, the Court of \Vards 
declared Nakimo to be a disqualified proprietor and 
took over cbarge of the prox3erty. On the 17th Jj’eb~- 
ruary 1906, the Court of Wards declared the two 
daughters of Nakimo, namely, Isbay Chhoden aiid 
Tashi Lhamoo to be minors and, on the 7th March of 
that year, the Court declared them also to be the heirs 
of Rechak Dewan. From the 17th February 1906, the 
two minors, Ishay Chhoden and Tashi Lhamoo, were 
disqnalified proprietors and wards under the Court of 
Wards. Next, on the 5th February 1907, Jerung 
Dewan instituted a suit against Nakinio and the two 
minors, Ishay Chhoden and Tashi Lhamoo. In the 
course of that proceeding, a comiDromise was arrived 
at. That compromise was, as it appears from the peti- 
tion of compromise and the letter of the Board of 
Revenae annexed to that petition, approved of by the 
Oonrt of Wards.

The first point that has been argaed both here .and 
in the Court below and which apparently is the only 
point argued in the case is this ; That the approval of 
the Civ 1 Court not having been taken to that compro
mise ander the provisions of section 462 of the Code of 
Olvii Pi-ocedure, then in force, the compromise is void
able as against the two minors. That depends purely 
on an examination of tlie sections in the Civil Proce
dure Code and in the Oou>rc of Wards Act. The Court 
of Wards Act contains t wo sections that are material 
to the matter. The first is the 18th section. That
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provides that tlie Court may sanction fcbe giving of 1917
leases or farms, of the wliole or part of any property nâ io
niKler its charge, and may direct the mortgage or sale î kwani

V ,of any part of such property, and may direct the doing P e m b a

of all such other acts as it may Judge to be most for the ^̂i'tchbn.
benefit of the property and the advantage of the ward.*’ F l e t c h e r  J . 

The section by itself clearly authorises the Goart ôf 
Wards to compromise a claim on behalf of the ward— 
whether a minor or an adult ward—if the Court Judges 
it to be most for the benefit of the property or the 
advantage of the'ward. The other section is the 51st 
section. That provides that, in all suits instituted by 
or against a minor ward, the Collector of the district or 
the manager shall be named, as the case may be, the 
next friend or the guardian of the minor for the suit.
Tljat is how the matter stands under the Oonrt of 
Wards Act. It is said that the Code of Civil Procedure 
has f)laced an additional restriction on the Court of 
Wards by further enacting under the terms of section 
462 that any compromise entered into by the Court of 
Wards on behalf of a minor litigant requires also the 
approval of. the Civil Court. That turns iJurely on a 
consideration of the various sections that are in the 
Civil Procedure Code. It is, however, a matter to be 
noticed that section 464 of the Code as originally 
passed by the Legislature clearly did not re-juire the 
sanction of the Civil Court to a compromise entered 
into by the Court of Wards. It is stMd, however, 
that the alteration in the wording of section 464, 
which was effected in the year 18p, altered that 
provision. Section 461 as it rah after the amend* 
ment of 1888 was inihese terms “ NQthihg in tliis 
Chapter shall be construed to affect, or in any way 
derogate from the pro visidhs '3f aliy local law for the 
time being in force relating to suits by or against 
minors.’’ The view that tha learned Judg'e toô k

'""""''''■'■"'■"■58 '' ' '
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1917 the Court below was that to give the effect that was
Naomo suggested by the plaintiffs to the provisions of section
d e w a n i  462 would, in fact, derogate from the provisions of the

P em b a  • Opurt of Wards Act so far as regards suits relating 
D i t c h e n. minors under their charge were concerned. The

F l e t c h e r  J . argument is as follows:—Section 51 of the Oo\irt of
Wards Act takes away from the Civil Court the duty 
of appointing a next-frlend or guardian ad litem of a 
minor and appoints the manager under the Court of
Wards as the statutoiy next-friend o r ' guardian.
Clearly, therefore, the Civil Court has nothing to do 
with the appointment of a next-friend or guardian. 
Then section 18 of the same Act gives power to the 
Court of Wards to compromise generally which in
cludes both suits in and claims out of Court, and to 
cut down the provisions of section 18 by stating that, 
when the ward is a minor, no comi:)romise in a suit 
should be binding on the minor ward unless the 
approval of the Civil Court has been obtained as 
mentioned in the Civil Procedure Code would dero
gate from the provisions contained in section 18 of the 
Court of Wards Acb. I am of opinion that that argu
ment is well founded, and to hold that the sanction 
of the Civil Court to every compromise that is entered 
into under the authority and by the direction of the 
Court of Wards on behalf of a minor under their 
charge wquld seriously affect, or derogate from, the 
provisions contained in the Court of Wards Act. This 
point, as appears from the judgmen t of the Court below; 
was the only point argued before the learned Judge 
because the learned gentleman who conducted the 
case in that Court on behalf of the plaintiffs stated 
that he rested his case solely on the issue concerning 
the vulnerability of the decree of the 12th March 1908 
and did not invite the Court to decide the issue of 
title by succession.
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The case has also been attempted to be argued be- 1917 
fore us on the question of fraud, the fraud alleged being 
that the Court of Wiirds were deceived in giving their Dewaki
consent to the compromise by having been given false pemba
information relating to the course of succession under Ditchen. 
tlie Sikkim law. It is almost sulficient to deal w'itli flktchebJ. 
that case by stating that no evidence was given in the 
case as to what the fraud practised on the Court of 
Wards was. The Coui't of Wards had before them, as 
appears from the record, a full statement from the 
Deputy Commissioner as to what was proposed to 
be done and, before acting on the information and 
authorising the compromise, they took the precaution 
of[sending.aU the papers that they had before them 
to the Legal Remembrancer asking him as to what 
onght to be done with regard to the matter, and it 
was only when the Legal Remembrancer had -dealt 
with the matter fully that the Court authorised 
the compromise. An allegation like this seems to 
be wholly iusafficient to distarb the act of the Court 
regularly and properly entered into. Moreover, the 
evidence that we have in this case raises a serious 
doubt as to whether the plaintiffs under the Bhutan 
law had the right of saccession to Rechak's pro- 
per ties. There is a considerable body of evidence, 
notwithstanding some statements more or less loose 
of His Highness the Maharaja of Siljkim, as to the 
course of descent which would go to show that the 
course of succession was hot through females, but was 
confined toagnatic relationship. In that view, it is not 
denied that Jerun^ Dewan would be wholly entitled 
to succeed to Rechak’s properties after his death. The 
statement of the Maharaja of Sikkim that has been 
read to us seems to vary and' nothing definite can be 
drawn from that. I think that the evidence does 
show that̂  there was clearly a case in which the Court
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1917 coLild enter into the compromise so as to secure the
Nakimo best terms possible for the two minors iiud there hi 
D e w a n i  nothing to suggest that better terms could have been 
PE5IBA obtained. The alleged fraud is wholly unproved and 

Ditchen. gentleniaji con>lucting the case in the Court below 
F i,e tg h eb  J. stated that he did not intend to ask the Court for a 

decision upon the issue of title by succession. If the 
Court of Wards acted to the best of their Judgment 
to secure for the two minors, out of the property to 
which tliey had no right at all, 2,000 acres of land 
and a property of some value in Darjeeling phis the 
payment of their father’s debts which amounted to 
Rs. 64:,000, I think the compromise was highly ad
vantageous to the wards that the Court had under 
their charge. There is no evidence to sui3port the 
case of fraud as set up in the 23rd paragraph of the 
plaint, namely, that a fraud of some sort was practised 
on. the Court of Wards to get them to approve of that 
eompromise. No evidence was given in support of 
such a case nor do I think that there is any truth in 
the stox'y. The Court recognised that these minors 
had, in fact, under the terms of the law by which 
they were governed no right to their father’s property, 
and they entered into the compromise to secure the 
best terms they could so that something might be got 
for these female wards. Whatever might be the state 
of affairs, I am quite clear that the evidence adduced 
is wholly insufficient to establish a case of fraud prac
tised on the Court of Wards in the manner suggested, 
I think the result arrived at by the learned District, 
Judge is correct. The present appeal, therefore, fails 
and must be dismissed with costsv There will be two 
sets of costB to the two sets of respondents.

R 1CSA.EDSON J. I  agree.

840 mDIAN LAW REPORTS. [TOL. XLIY.

&. s. Appeal dismissed.


