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to their several interests at the date of the sale, 
subject to the repayment of 4̂ 5 rupeevS, and interest d;:o .Xandan 
on that sum at the rate of 6 per cent, x̂ er annum from 
the date of the sale, and there should be a direction 
for a conversance as decreed by the Hipli Court on 
payment of that amount on or before a date to be 
fixed by the Subordinate Judge. With this variation 
the decree of the High Court should, in their Lord­
ships’ opinion, be affirmed, and they will humbly 
advise His Majesty to this effect.

j. V, W. Decree varied.
Soilcitors for the a})pellant: W athim  Wimter,
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Grant— Grant by sa7nhular o f  Tdlahi Brahmottar tenure antecedent to Per. 
rnanent Settlement— Tenure, jierman nî  hereditari/ and fraiisferabte—  
Grantee^ rights of  ̂ to mhierals— Ahseiice o f exj>re!>s evidence that thei/ 

formed 2mri o f  the grant— Protraction o f  Indian litigation.

A “ grant” in India lias not the special and teciiHicai mecaning attached 
10 the same word in Englis-h law.

A Talabi Brahmottar grant of a zaraindar’s village at a fixed rent made 
before the Permanent Settlement by the theij Ra|a of Pachete to the 
predecessors in title of the appellant, although found to be a permarienti 
liereditary and transferable tenure, was held (afiirming the decision of the 
High Court) not to carry with it the mineral rights in the spil. M

P.0.̂ ‘
■vJ9l6

■Nov. 1̂ ,1; 
Deo. a. ' ^

Present I : 'T m  ;: Logp GHANCEti-OH: (Lord BiJoKMASTEK),'

Atkikson, LoHp: Wben̂btjry AND; Me. Ameke Au. ?:



i9l6 will not be held to liave formed part of the grant, in the absence o£ ex- 
 ̂ _  pi-ess evidence to that effect.

Bhcs .̂M llari Narayan Singh Deo v. Sriram Chakra(uirti (1) and Durga Prasad
.Misr\ Singh v. Braja Nath Bose (2) followed.

Protraction of Indian litigation deprecated.
J YOTT 

4. DSiNWH Dko. A p p e a l  N o , 26 of J915 from a judgniGnt and decree 
(lu ll July 1911) of the Higb Court at Calcatta, wMck 
reversed a j.udgmeiit and decree May 1906/of the 
Oourt of the Subordinate Judge of Biirdwan.

Some of the defendants were the ax^peilants to His 
Majesty in Council.

The qaesfcioQ for determination in this appeal was 
whether the first respondent, Raja Jyoti Prasad Singh 
Deo, is the proprietor of the mineral rights appertain­
ing to niauza Paiichgachia, wliich is admittedly 
situate within the ambit of his proprietary zamindari 
estate i^nown as the Pachete Estate and is a i)art 
thereof, in the absence of any evidence on the part of 
the appellants who are the permanent .|enure-hoiders 
at; a iixed rent of the said niauza, that the zamindar 
Raja or his predecessor ever parted with the mineral 
rights.

The case before the Hiah Court (OoxE and Teunof 
JJ.) will be fouud reported under the name of Jyoti 
Prasad Smgh v. Lachipur Goal Company in I. L. R. 
38 Calc. 845, where the facts are sufficiently stated.

The High Court held that in the absence of evi­
dence of the actual terms of the lease the mineral 
rights must be regarded as the property of the Raja.

On this appeal,
A. M. Dunne, for the appellant. The nature of 

the tenure which the appellants hold in this case is 
m  ancient Moguli Brahmottar, having its origin in a
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gift or grant to Brahmins, carried onb by a convey- 191G
ance of tlie village on certain terms. It la not strictly shashi
a tenancy of any description under a lease. Botli 
Courts in India have found that the api)eHants are y.
tennre-holders, paying a small rent, and that iheir

Jl R A b A D

teiiure is permanent, hereditary and transferable. Sikgh Dec» 
The suit is based on the village, being a rait-pajnng 
village and the appelhints are called lessees in the 
plaint. But both Courts in India have found it is not 
a rent-i3aying village. It is a grant of the land itself, 
the only right left in the zaraindar-granfcor being the 
right to the rent: Sonet Kooer v. Himmut Bahadoor (Ij.
For the definition of a Brahmottar grant reference was- 
made to Wilson’s Grlossary ; J?ield"s Introduction to- 
the Bengal Regulations ; G-lossar̂  ̂ to the 5th Report^
Vol. II :t ^ d  Hitnter’s Statistical Abstract of Bengal,
Vol. XVII, p ^  822, 8S3 (Moguli) and 368 (Talabi).
Bengal Regulation I of 179S preamble and sections 1 
and ‘d I Nil Madhrih Sikdar ■V. Na^attam Sikclav̂ î̂ :: 
were also referred to. When the grant was made* 
the zamindar was the proprleto'r of the land in th^ 
village, and possessed the niinerals, which, it was; 
submitted, passed to the cTefendants (appellants) 
under the grant made to them: Megli Lai Pandey 
I^ajkumat' Thakur (3). In Hari Narayan Singh v..
Sriram Ohakravarti (4), the tenure was not a per­
manent one, and the Judgment proceeded 033. the 
footing that there was' no permanent, ti'ansferable 
and hereditary tenure. In Diirga Prasad Singh 
Braja JSfatK Bose (5), there was a service tenure..
Those cases therefore; do not determine the point 
now raised: a BeJiari Seal y . Durga .-Prasad^:-

(1} :(i876) E, 1  Calc; 391

(2) (1890) I. D. K. 17 Calc. 826.  ̂ : ( (1912)1; L. E. S& Calc. 696 -
(3) (1906) I. L; B, 84 Cale. 358. L. E B91. A. 133.
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19LG . Singh (1) and Noiuaghur Coal Co. v. Sashi Bkusan 
Kaij (2), follow Hart Narayan Singh v. S'riram 
Ghaktavarti (.̂ ), and therefore are not authorities 
against the present contention. Kally Bass Ahiri v. 
Mo?imohini Dassee (4) is the only case wliich decides 
that a iJermanent lease is liable to forfeiture on the 
tenant’s denial of his latidiord’s title. Under the 
circmnstances of the case, it was submitted, it should 
be held that the right to the minerals was vested 
in the appellants. Ahhiixim Goswami Shyama 
Charan Nandi (5) was also referred to.

Sw JR.Finlay, K.C., Be Gruyther, K.C., J, M. Parikh 
and Arfan AH. for the ]3laintiff respondent, contended 
that the appeal was concluded by the decisions of the 
Board in Har'i Narayan Singh v. Sriram Ghakra- 
varti (3) and Burga Prasad Singh v-. Braja Nath 
Bose (6). In the former case the High Court in 
Sriram Ghakravarti v. Hari Naraya;^ Singh (7) 
liad decided that the debotter tenure, as it was there, 
was permanent, hereditary and transferable, and that
where that was the nature of a tenure, the minerals
passed to the tenure-holder, and this Board in revers­
ing that decision dealt with both points, and held on 
the second point that even if the tenure were perma­
nent, hereditary and transferable, the right to the 
minerals remained in the zamindar until it was 
clearly proved that he had parted with them. Lord 
Macnaghten was a lyarty to that decision, and in 
delivering the Judgment in the later case,
Prasad Singh v. Brajanath Bose he took the
same view, reversing the decision of the High Oourt

(1) (1914) I. L. 1\. 42 Calc. 346. 
(21(1914) 19 0. W. N. 375.
(3) (1910) 1. L. E. 37 €alc. 723 ; 

; x.;B.'37 L A, 136.;,.:. .

(4) (1897) I. L. R. 24 Gale. 440.

(5) (1909) I. L. E. 36 Oalc. 1003 ;
' L.: R.'36 I. A 1 4 8 .;: ^

(6) (1912) I. L. El 39 Calc. 696 ;
L. II. 39 L A. 133.

(7) (1906) I, L. E. 33 CaJc. 54



ill Brajanath Bose y . Diirga Prasad Singh (1).
Those two decisions of this Board have since been shashi 
followed in the cases of Kimja Beliari Seal v, Durga 
P̂ 'CLSad Siwfh (2) and Noivacfhur Coai Co. v. Sashi 
BJmsan Ray (3). Even assuming that the two deci- î asTd 
sions of the Board above cited are distinguishable S in q h  D e o . 

and do not cover the present appeal, the respondents, 
it was submitted, were entitled to succeed. The per­
manent settlement was made only with who
were i3 rop rie tors  of the land, and those holding under 
them were lessees. Under the Bengal Tenancy A(;t 
(YIIT of 1885) the respondent and the appellant were 
landlord and tenant j’espectively. If the appellant 
held an agricultural tenancy, he would be prevented 
from owning the minerals by section 5 of the Act.
If the tenancy was a non-agricultural tenancy, he was 
excluded from the mines under section 108 (o) of the 
Transfer of Property Act, which incorporates the law 
as to minerals as it stood before the passing of that 
Act. Reference was made also to the Bengal Tenancy 
Act, sections 4, 6,'10, 11, 18, 19, 20, 65 and 73, A 
permanent tenure is not a conveyance in fee simple: 
see Abhirmii Gostvami y . Shyama Charan Nandi (4), 
mhere Kally Dass Ahiri v. Monmohini Dassee (5) is 
ax3proved; from which it apxDears that a permanent 
tenure-holder has not all the rights of tlie proprietor 
subject only to the payment of rent. The prede­
cessors of the appellants were lessees and in that 
character in 1.808 obtained a decree in a suit broughti 
by them under section 5 of Bengal Regulation VIII 
of 1793 against the predecessor of the resp>ondent 
plaintiff.

replied.
(1) (1907) I. L. E. 34 Calc. 753. (4) (1909) I. L. R. 36 Calc. 1003, 1015 ;
(2) (1914) I. L. R. 42 Gale. 346. L. R. 36 I. A. 148 l56.
(3) (1914) 19 C. W. N. 375, (5) (1897) I. L. R. 24 Calc. 440.
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191C Tlie judgment of fclieir LorcIshix)s was delivered by
S h a s h i  The L o r d  CHANCELLOR. The appellants in this

descendants and representatives of certain 
V. Brahmins to wliom. at a date uncertain, but antecedent

PRAlfo to 1790, the then Raja of Pachete made a mokurari
S i n g h  1)e o . g ^ a n t  of the village known as Manza Fanchgachia ; the

question raised in this appeal is whether this grant 
carried with it the mineral rights in the soil.

In considering the qaestion, it is important to avoid 
giving the words used in connection with legal transac­
tions in India the special and technical meaning that 
they X30ssess in this coiintry. According to our law, 
the word “ grant ” is strictly applicable to the con­
veyance at common law of remainders, reversions, and 
incorporeal hereditaments, which do not Jio in livery, 
or of which livery could not be given. But in connec­
tion with the present dispute, the word has no such 
meaning, and it is important at the outset to bear this 
in mind.

The grant under which the ai)pellants claim cannot 
be found, nor is there any copy in existence, nor any 
record of its literal contents. It is, however, admitted 
that the grant was a Talabi Brahmottar grant.

Sacli a grant is defined in Wilson’s G-lossary as 
“ land granted rent-free to Brahmins for their support' 
and that of their descendants, probably as a reward for 
their sanctity of living or to enable them to devote 
themselves to religious duties and education.’ ’

If after the words “ rent free” be added the words 
“ or at a fixed rent,” this statement may be accepted 
as an accurate description of the origin of the grant, 
but in itself it contains no definition of the chamc- 
teristics of the tenure. It has, however, been found 
in the that the tenure of the lands
in dispute is permanent and heritable, and confers 
upon the holder for the time being full rights of

590 INDIAN LAW REPORTS. [YOL. XLIV.



alienation ; but even these findings  ̂tliongli they invest
the temire with attributes of absolute ownership, afford Shashi
little assistance in determinino’ what it was that the Bhusan

® Misbagrant passed. v.
Now, by the permanent settlement of 1793, all the 

mineral rights were confirmed to the zemindars, and S in g e  D e o . 

the first respondent to this aj^peal represents tlieir 
interest in the estate. If such rights were already 
Xjossessed and recognised at the date of the settlement 
this confirmation would hardly have been needed, and 
this suggests tliat up to that date tlie rights enjoyed 
and' granted in the lands were not considered as 
including the minerals ; if this were so, as the grant in 
question could have created no rights in the property 
which the grantor did not possess, no right to the 
minerals could have been conferred. However that 
may be, there is certainly" nothing in the permanent 
settlement to wdiicli the api:)ellants can turn in support 
of their contention. Indeed, apart from the evidence 
furnished from the Sarwkal Jumiua, and the facts that 
have been stated as to the well-recognised attributes of 
a Brahmottar grant, the appellants have been unable to 
furnish any evidence at all in support of the view that 
the grant conveyed the minerals; their case reaiJy 
dex ênds upon the assumption that the character of the 
grant itself is sufficient to establish their claim.

This question has been the subject of much contro­
versy in the Indian Courts, and the appellants can 
certainly point to some powerful and well-reasoned 
iudgments in support of their view. But, in their 
Lordships ’ opinion, the matter has been set at rest by 
the decision of the Judicial Committee. In the case of 
Hari Narayail Singh Deo Y, Sriram GhakmvarH (X)̂  
a question arose as to the ownership of the minerals 
underlying a certain village called Petena Avhicli had

(1) (191(3)1. L. R. 37 Calc. 723 ; L. R. 37 L A. 136.
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1916 been granted to an idol of whom the Goswamis were 
the priests. In that case, as in this, the grant was not 
forthcoming, bnt it was held in the High Court that 
the tenure of the Goswaniis gave them permanent, 
heritable and transferable rights and, upon this find­
ing, the High Court decided that the minerals had 
Xoassed under the original gift. Upon appeal to the 
Privy Council this jiidginent was questioned upon 
two grounds. First, that there was no evidence that 
the tenure carried with it permanent, heritabk̂ s and 
transferable rights; and secondly, that, even if this 
contention were wrong, in the absence of express 
evidence that the creation of the tenure was ac­
companied with the grant of; the minerals, the 
minerals did not pass. The Judicial Committtee 
decided in favour of the appellants’ contention, and 
the material part of the judgment is to be found on 
p. 145 of the report. The two points are there dealt 
with, and ui3on the first Lord Collins, in delivering the 
judgment of the Board, made this statement:—

“ On this meagre foundation o£ faot tiie two Judges who constituted 
the High Court, have built up the theory that the Goawarais were tenure- 
holders having permanent, heritable and,transferable rights,”

He then proceeds to deal with the judgment of 
Mr. Justice Pargiter, who took the view that the crea­
tion of such a grant carried with it the mineral rights ; 
and he exx>resses disagreement with this view of the 
law, stating that it appeared to ignore the distinction 
between the mere tenure-holder and the zemindar; 
the judgment concludes by saying that the zemindar 
must be presumed to be the owner of the ground 
rights in the absence of evidence that he ever parted 
with them. The counsel for the apiMlants has 
strongly urged that the whole of this judgment 
depends upon their Lordshix^s refusing to accept the 
view that the tenure in that case was permanent,



transferable and liedtable, and that tlie judgment only 
applies to an estate lacking those qualities. Their shIshi
Lordsliips realise that the judgment, in the absence of B h u s a n

the argument, might be open to this construction ; but, " 
read in the light of the then appellants’ contention, 
they think that the two passages referred to dealt with S i n g h  D i:o . 

the two separate points which were raised by the 
ax3]3ellants, and that tbe latter part of the judgment 
was really independent of the statement which ex­
pressed dissatisfaction with the conclusion drawn as to 
the character of the tenure. Their Lordships would 
have felt more uncertainty about this view had it not 
been for a second judgment in a subsequent case, Diirga 
Prasad Singh v. Braja Nath Bose (1).

In that case also the nature of tlie grant was not 
identical with that of the grant in the present case.
It was the grant to the holders of an office—the office 
of Dig war, and it was permanent only in the sense that, 
so long as that office continued to be held by members 
of the same family, the rights created by the grant 
would be assured to the holders for the time beijig 
of the office. In tbat case the Higij Court followed the 
decision of the High Court in the former case, -which 
had not then been reversed, and Lord Macnaghten, in 
giving the Judgment reversing the High Court? 
referred to that fact in the following terms

“ The learned Judges on appeal seem to have been misled by a decision 
of the High Court in the case of Bari Narayan Singh Deo y. Sriram 
Chakravarti {2) which was afterwards reversed by this Board. There 
certain persons, called Goswamis or Gossains, priests of a Hindu idol 
to which a certain village had been assigned on a permanent dtboUar 
tenure at a small annual rent, granted a lease of the underlyiag minerals.
The High Court held that the mineral rights were vested in the Gossains.
But it was laid down by this tribunal that it must be presumed that the
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1916 niiaeral rights remained in the zemindar in the absence of proof that he had
^ parted with them.”
S h a sh i

B h tjsan  It is plain from this statement by Lord Macnaghten, 
Mijra was one of the members of the Board in the
J yo t i former case, that the earlier decision was intended to 

S in g h  D e o . apply to a j)6rmanent dehottar tenure. In other 
words, that the doubt that was thrown in the former 
case as to the sufficiency of the evidence on which the 
tenure had been held to be i>ermanent, heritable, and 
transferable, did not affect the main judgment in the 
case, which was based upon the hypothesis that these 
attributes of the tenures had been established.

These decisions, therefore, have laid down a princi­
ple, wdiich applies to and concludes tlie present 
dispute. They establish that when a grant is made by 
a zemindar of a tenure at a fixed rent, although the 
tenure may be permanent, heritable and Lransferable, 
minerals will not be held to have formed part of the 
grant in the absence of express evidence to that 
effect.

It is admitted in the present instance that the only 
evidence that can be relied on arises from the charac­
teristics of the tenure and the statement as to the 
object and purpose for which the grant was made as 
stated in Wilson’s Glossary. For reasons that have 
already been given, this affords no evidence necessary 
for the purpose, and their Lordships will therefore 
humbly advise His Majesty that this appeal should be 
dismissed with costs.

In conclusion their Lordships desire once more to 
call attention to the tedious protraction of Indian 
litigation. It can only be a misfortane that a dispute 
such as the i3resent, which affects a matter so important 
as the right of mining—a right of great value for the 
development and prosperity of any country—should 
have been in abeyance for a period which, from the
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coinniencenienfc of tbe present; dispute until the day 
of hearing of this appeal, havS exceeded twelve 
years.

Appeal dismissed.
Solicitors for the appellants: Watkins Hunter. pras\d 
Solicitor for the plaintiff-respondent : Edtvard Singh  D eo. 

Dalgado.
J. Y .W .
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FULL BENCH.

Before Samlersnn CJ.^ Woodrnffe, Moolm-jee, ChaudhtLri and
Newhould JJ.

OHARXJ OHAlSrpHA MAJUMDAR
V.

EMPEROR.*

Jurisdiction of High Court— Criminal Frnc'ediire Code (Act F of iSQŜ  ̂ ŝ . 
1S5, 527, scope of— ^'Douht'\ meaning of—Transfer— Questions of 
convenience and expediency— Power of the Bigh Court over Courts 
outside its territorial Umits— Form of order.

Held by the majority ( W o o d b o f f e  J. disseutiii!’). The High Cimrt 
has power under section 185 of the Crimhial Procedure Code to make an 
order in respect of an enquiry insstituted or trial oimunenced in a Court 
situated beyond its territorial limits.

Sira7i Kumar Choindhury v. 3fangal Sen (I) Emperor v. Chaiokal
(2) approved.

Section 185 is not restricted to proceedings instituted , in a Court 
subordinate to the Iliglr Court where the application is made, Tlie section 
invests that High Oourt witli authority to determine the question 
within the locariimits of whose Appellate Criminal Jurisdiction the offieuder 
actually is.

Reference to Full Bench in Criminal Revidon No. 843 aud Miscel­
laneous No. 92 of 1916.

(1) (1912)17 G. W. N. 761. (2) (1909) 9 Dr. L. J. 581.

1916 

Dec. 4.


