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whatever tliat, in these circumstances, it would not be 
right to direct a retrial and afford a possible opportu
nity for the manafaeture oC psrjared evidence. As 
regards the sentence, we are of oj)inion that it does 
not err, by any means, in the direction of severity. 
The offence committed was very serious. The com
plainant is a respectable woman, and though she 
occupies a humble station in life, slie is entitled to the 
full protection of the law. The accused, on the other 
hand, is said to be well-connected and is a person of 
means and some position, bat that is a good reason 
why he should not be treated Avith misplaced leniency. 
Unless exemplary sentences are passed in these cases, 
persons who are inclined to run the risk Of detection 
in the commission of such offences are not likely to 
be deterred. We accordingly decline to interfere in 
the exercise of our revisional jurisdiction, and direct 
that the accused be called upon to surrender, so that 
he may serve out the remainder of the term of 
imprisonment.

E. H. M.
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The plaiDtiff brought a suit for the declaration of his title in redpect of 
certain rights and for other reliefs. This suit was dismissed by the Court

■ °  Appeal from Appellate Decree, No. 1354 of 1913, against the: decree 
of Ashutosh Banerjee, Subordinate Judge of Biirdwan, dated Sep. 12, 
1912, confirming the decree of Benode Bebari Mukerjee, Munsif of Ealna, 
dated Jan. 16, 1912.
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of first instance on the merits after the evidence had been gone into. The 
plaintiff, thereupon, preferred an appeal. At the hearirijj of the appeal 
he made an application for leave to withdraw from the suit under 
section 373 of the Code of Civil Procediu-o, 1882, on the grounds of a 
formal defect and of ids inability to produce the necesftiry evidence in 
time, and obtained an order in the presence of the defendants to the effect 
thaC the appeal be dismissed with costs and the plaintiff’s suit be allowed 
to be withdrawn with leave for fresh action for the same subject-matter, 
if not barred. Subsequently, the plaintiff brought a fresh suit against the 
same parties on the same cause of action as in the previous suit.

ileZcZ, that the ground on which the order was made by the Appellate 
Court was not a ground which was coiiteiiiplated by section 373 of the Civil 
Procedure Code and that, therefore, the order was without jurisdiction.

KTiarda Co , Ld. v. Durga Charan Chandra (1) and Mahulla Sardar 
V .  Ra?ii Hemangini Debi(2) referred to.

Second Appeal by Kali Prasanna Sil, th e plain till
111 1905, Kali Prasaniia Sil brought a suit against 

Panclianan Nandi Gliowdluiry and others 1‘or tbe de- 
eiaratioii of bis rent-free title in resi3ect of a two-tbird 
share in certain fishery rights, for khas i)Qssession 
of tbe same and for ivasilat. At tiie trial, this suit 
was contested on the merits and the Court of first 
instance dismissed it after hearing the evidence. The 
plaintil! then preferred an appeal and on tbe J8tii 
May, 1906 *, at the hearing o£ the appeal, he applied 
under section 375 of the Code of C'.)ivil Procedure, 
1882, for leave to withdraw from the suit, on the 
grounds that the snit must fail by reason of a formal 
defect and that he was unable to produce the necessary 
evidence in time at the trial before the Court of first 
instance. The Appellate Court in the j)resence of the 
defendants made the following o r d e r T h e  appeal 
is dismissed with costs and the plaintiff’s suit allowed 
to be withdrawn with leave for fresh action forthe 
same subject-matter, if not barred.” On the I9th April, 
1910, Kali Prasanna Sil brought the present suit

(1) (1909) 11 0. L. J. 45. (2) (1910) 11 C. L. J. 612.



against the same j>arties in respect of tlie same pro~ 
pert}  ̂and asked for the same relief as he had asked for 
in his previoiis suit. It was contended by the defend- 
ants that the order of the Appellate Court under sec- 
tion S73 of the Code of CiYil Procedure was without 
jurisdiction and that, consequently, the second suit 
was resjudioata by reason of the decision which was 
given by the Court of first instance in the previous 
suit. Botli the Courts below dismissed the suit. The 
plaintiif, thereupon, appealed to the High Court.

Babu Mahendra Nath Hoy (with him Bahu Jadu 
Rath Mandal and Babu Manmatha Nath Hoy), for the 
appellant The sole question in this case was Vvdiether 
or not the order of the Judge in the Court of Appeal, 
dated the 18th May, 1906, was made without jurisdic
tion. It could not be urged that a formal defect had 
been proved before the Appellate Court, entitling the 
plaintiff, to the benefit of section 373 of the Civil 
Procednue Code, 1882. The only ground upon which 
the plaintiff now relied in support of the order was 
his inability to produce the necessary evidence in 
time at the trial before the Court of first instance. It 
was settled law that the power given under section 
373, which corresponded with 0. XXIII, r. 1 of the 
new Code, could be exercised by an original as well as 
by an Appellate Court. . This order was made in the 
presence of both parties. It might have been appealed 
against or corrected in revision, if the defendants 
thought that it was not a proper order and had been 
wrongly made. But as no steps had been taken 4o set 
it aside, this order must be held to have been accepted 
by the parties and to have become final and binding 
upon them Baf ib  ^arkhel Y. Bajah Nil Monee 8ingh 
l)eo (1), Chhajjua v. R.hyali Bam  (2).
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(1) (1873) 20 W. R. 440. (2) (1912) 9 All. L. J. 378.
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There was nothing in section 373 of the Code, which 
deprived the Court of its Jurisdiction in any case 
where there was safhcient reason to j)ermit the plaint
iff to withdraw from his suit. The power conferred 
by this section should be iDroj êrly exercised by the 
Court and not upon frivolous grounds. The case of 
Watson V.  The Collector o f Raj^hahye (1) had no 
bearing on this case. The Court of Appeal, therefore, 
had jurisdiction to make the order of the 18th May 
1906.

Babu, Baranasibasi Muklier^jee and Bahu Biraj 
Mohan Ma.jimidar, for the respondents, were not 
called upon.

S a n d e e s o n  C. J. This is an appeal from the Judg
ment of the learned Subordinate Judge of Bard wan 
given on the 12th of September 1913, in which he 
dismissed the suit of the plaintiff on the ground that the 
matter was res judicata. It appears that the plaint- 
ifi: brought a suit in the year 1905 in respect of the 
same property w^hich was the subject-matter of this 
suit asking for the same relief which he asked for in 
the present suit. Tliat suit was contested, evidence 
being called on both sides, and the Court of first in
stance which heard that evidence dismissed the plaint
iff’s suit. Then on appeal to the lower Appellate Court 
and at some stage of that hearing, he applied under 
section 373 of the old Civil Procedure Code for leave 
to withdraw from the sait alleging, first of all, a formal 
defect, and, secondly, his inability to produce the 
necessary evidence in time. It was admitted by tlie 
learned vakil who argued this case for the appellant 
that, as far as he knew, there was no formal defect 
proved before the Appellate Court, and that the only 
ground which could be relied upon by the petitioner

(1) (1869) 13 Moo. I  A. 160.
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in. that case was the second one, namely, that he had 
not been able to produce the necessary evidence In 
time at the trial before the Court of first instance. 
Thereupon, the Appellate Court made an order to this 
effect: “ The appeal is dismissed with costs and the 
plaintiffs suit allowed to be withdrawn with leave for 
fresh action for the same sabject-matter, if not barred.” 
Thereupon, this suit was brought, and the point was 
taken by the defendant that the order of the AppeUate 
Court oi: the 18th of May 1906 had been made without 
jurisdiction and that, consequently, the subject-matter 
of the present suit was res judicata by reason of the 
decision which was given by the Court of first instance 
in the previous suit in 1905. The learned Suboi’dinate 
Judge has ui)held that view, and has consequently 
dismissed the plaintiffs suit, and this appeal has' been 
lodged against the judgment of the Subordinate Judge. 
In niy judgment, the Subordinate Judge was right.

The whole question depends upon whether the 
order of the 18th May 1906 was made without jurisdic
tion. If it was within the learned Judge’s Jurisdic
tion to make it, but it ŵ as a wrong order, then I can 
quite understand that the learned vakil for the appel
lant had something to say, imismuch as the order 
had been allowed to stand, and the defendant against 
whom the order was made had taken no steps to 
attack tbat order. But if it was made without juris
diction and it is brought to our notice now that it was 
made without jurisdiction and if we are satisfied that 
it  was made without jurisdiction, then we are bound 
to say so and also to say that as a matter of conse
quence ail proceedings taken in consequence of that 
order failed on that ground. Therefore, the only 
question is whether the order was made without Juris
diction. I think it was. I need not read the section 

n full. The section says, “ . . . If the Courtis
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1916 satisfied on the application of the plaintiff (a) tliat tlie 
suit must fail by reason of some formal defect, or {b) 
that there are sufficient groiinds for iDerniitting him to 
withdraw from the suit or to abandon part of l-j.is 
claim with liberty to bring a fresh suit for the subject- 
matter of the suit or in respect of the part so aban
doned, the Court may grant such permission on such 
terms as to costs or otherwise as it thinks f it . . .
Now the words, as they stand in the section, are of 
course of general application, namely, “ that there are 
sufiicient grounds for permitting him to withdraw' 
fr£)m the s u i t b u t  there are decisions of this Court 
which, in my opinion, are binding upon us. It is 
quite true they are not upon the same section, but they 
are upon Order XXIII, rule 1 of the Civil Procedure 
Code which is now in operation, but the learned vakil, 
who argued the case for the appellant, admitted that 
there is no substantia] difference between this Rule 
and section 373 of the old Code. In the first case, 
Khar da Co., Ld.v. DiorgaCharan Chandra (i), it was 
held by my learned brother Mr. Justice Mookerjee that 
chmses (a) and (6) of sub-rule {2) have to be. read to
gether and that the intention is that a ground included 
in clause (b) must be of the same nature as the ground 
specified in clause (a), that is to say, it must be some
thing of the same nature as form d  defect, and, inas
much as in that case the ground for allowing the suit 
to be started afresh was not because there was’ a 
formal defect but for some other reason, the order was 
illegal. Then again the learned Chief Justice Sir 
Lawrence Jenkins in Mabulla Sardar y , Earii 
Hemangini .Debi (2), says : “ The decision m Khar da 
Co., Ld. -V. Durga Charan Chdndra (1) shows lhat 
clause (6) of sub-rule (2) must be read in connection 
with clause (a) and with the limitations clause (a)

( 1 ) (1909) 1 1  a L. J. 45. ( 2 ) (1910) 1 1 0 . L. J. 512.
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suggests, aDcl so reading it, it is clear that it is not 
within the jurisdiction of .a Coart of Appeal to grant 
the permission on the terms which have been a|)proved 
by the Court in this case. In my opinion, this rule 
should be made absolute.” Therefore, in the present 
case, inasmuch as the only ground that can be sug
gested for the order of the 18th of May 1906 was that 
the plaintiff had not been able to adduce all the 
evidence which he would have liked to adduce at the 
first hearing, I am of opinion that that Avas not a 
ground which is contemplated by section 373 of the 
old Civil Procedure Code; and, therefore, the order 
which was made by the Axjpellate Court was made 
without jurisdiction. Consequently, that order having 
been made without jurisdiction a fresh suit should never 
have been bronght, and the defendant was perfectly 
competent and was within his rights when he raised 
the point that the matter was res jiuiicata. I am 
of opinion that the lower Appellate Court was right in 
coming to the conclusion that it did, and this aiipeal 
must be dismissed with costs.
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o .  M. Appeal dismissed.


