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R a i l w a y  P a s s e n g e i— F r a u d — T r a v e l l i n g  x o i ih o u t  a  t i c k e t  h u t  n o t  w i t h  in t e n t

io  d e - ^ r a u d — C o u r s e  o ^ e n  to  R a i l w a y  A d m i n i s t r a t i o n  i n  s u c h  c a s e —  
P o w e r  to  f o r c i b l y  e j e c t  p a $ s e n g e r — A s s a u l t —“ R a i l w a y  ”— “ Rolling 
stool. ”— R a i l w a y s  A c t  { I X  o f  1890) ss. 3 (4), (10), 6S, 69, li5, 120, 
183— R a i l w a y s  A c t  ( I V  o f  1S79), ss . S I  a n d  S 2 — E n h a n c e m e n t  o f  

s e n t e n c e  o n  h e a r i n g  o f  M e -^ e re n c e .

The main and primary purpose of ss. 68 and 69 of the Bailways Act (IX 
of 189Q) is to prevent persons from travelling in fraud of the Company 
■without payment of the fare, and the obligation to show their tickets 
when required, is subsidiary only to such purpose.

Travelling without a ticket, in the absence of intent to defraud, is 
nut an offence. In such a case the only course open to the Eaiiway 
Adniiuistration that provided in s. 113.

There is no provisiun in the Act for ejecting passengers except in 
certain circumstauces such as are specified in s. 120. S. H 2  does not 
apply to passengers travelling in a railway carriage, as the term “ railway ’> 
in s. 3 { i } excludes a carriage.

Where a per.snn travelled without a ticket, not with intent to defraud 
but because he arrived as the train was about to start and was, therefore, 
unable to purchase one, and when asked for it by the travelling ticket- 
checkere offered to pay the fare and esceds charge on grant of a receipt, 
but refused to leave the compartment at the next station and purchase 
a ticket as he wa« directed to do by the ticket-checkers :—

M e ld ^  that the ticket-checkers had no lawful autlfority to remove 
him thereupon forcibly from the carriage and to beat him with their fistsj 
and that they were guiltĵ  of an offence under s. 323 of the Penal Code- 

P r a t a b  D a j i  v. B .  B .  c6 C .  I .  R a i l w a y  C o . (1) distinguished.

* Criminal Reference, No. 157 of 1916, by: S. P. Baksi, Sessions Judge? 
of l!Toakhali, dated Sep. 5, I9l6, against the order of P. Sen, bub-divi.-iiotiai 
Magistrate of Noakhali, dated June 26, 1916.

(1) (1876) I. L. R. l  Bom. 52.

Sep. 22-



3916 B u t l e r  \ \  M a n c h e s t e r ,  S h e f f i ,e ld  a n d  L i n c o l n s h i r e  R a i l w a y  C o m p a n y  { \ )

referred to.
The Court cannot entertain an appUcati..)n for enhancement on the 

V. hearing of a reference uniJer s. 438 of fchi G.) le. Such applicatior>s ouglit
F a b l b y . t o  made in the nsutil way, and are, not ordinarily entertained on behalf

of private partie.-i.

On tlie 27tli February 1916, tlie coiiiplaiiuuit an-lved 
at the Feiii railway station, on the Assam Bengal Rail­
way, as the tmiii was about to start, and being iioable 
to i3ut'Châ e a ticket got into a carriage without it. On 
the journey the accused  ̂ A. W. Farley and B. Ross, 
travelling ticlvet-checkers of th  ̂ Railway Company, 
entered the compartment and asked the complaiuant for 
his ticket. The latter explained that he had no time 
to obtain one, and offered to pay the fare and excess 
charge. The accused declined to accept the oifer, and 
when the train arrired at the next station (Sarisadi) 
directed him to get ont and purchase a ticket. The 
complainant refused to do so, wherenpon he was 
forcibly taken out of the compartment, beaten with fists 
by the accused and made over to the station master. 
The accused were tried under ss. and 342 of the 
Penal Code by the Sub-divisional Officer of Noakhali 
who by his Judgment, dated the 26th June 1916, 
convicted them under s, 323 only and sentenced them 
to a fine of Rs. 25 each. The material portion of 
the Magistrate’s judgment dealing with the questions 
of law raised, is as follows ;—

A passenger who travels witliout a ticket commits no o f fe n c e  nn<3er 
the Baihvaya Act, but under s. 113 of the Act tlie excesB charge and fare is to 
be paid by him, and if he refuses to do s.) the Magistrate recovers the 
fine for the Railway { v id e . s. 113, cl. (s) of the Boilways Act). There is 
no provi.siou in the Act for ejecting- a passenger or using force towards 
him, and the only thing that a Railway Administration can do is to proceed 
under section 113, cl. (i). In the present case it is not contended that the
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proper name and address was not giveB ; consequently, tlie other provisions 1916
of s. 113 of tlie Railways Act do not apply. Moh^jTmed

A s regards the ruling quoted, I do not think tliis would apply. In tliis Hosaun

case (I. L. R. 1 Bom. 52) the coinpiainant did not buy a ticket and tried to hoy v .

ii ticket aftersvards, and he was detained, and it was liehi that there was no FarlEk
legal ohligation on the station master to issue a ticket (I. L. R. 1 Bom. 62), 
blit the present case i.-s different. The complainant travelled in the train 
without a ticket The only thing that can be done is to levy tlie fare and 
penalty, and the complaiuarit cannot be taken out by force and kicked on his 
rel'usal to g-o oat, or given blows. I liave already stated that travelling 
without a ticket is not a criminal offence [vide Hart v. B u s k i n  (1)] and it 
has been held that even if a passenger refuses to pay, the amount can 
be recovered as a fare and not as a fine. In the present case the complain­
ant offered to pay  ̂and he vvas taken out by force and beaten. I think that 
tliere was absolutely no justification for it.

The accused, tliereapoii, moved the SesBions Judge 
of Noakliali who referred the case to the High Court, 
uuder s. 438 of the Oriinitial Procedure Code. The 
iiiateriaL portions of the letter of reference are as 
follows:—

The other g-rounds urged are that the Deputy Magistrate should have 
held that the complainant was a trespasser, that the petitioners were not 
bound and had no authority to take the fare and penalty, that in case of 
his refusal to go out of the carriage tbey had the right of ejeetirg him 
from it and in doing so to use such force as was necessary for the purpose 
and that they were within their rights in dealing with the complainant in 
the way they did. The learned Deputy Magistrate has first found that 
the petitioners voluntarily caused hurt to the complainant and committed 
an ofEence under section 323, I. P. C. He has then found tiiat coroplaiiiant 
was no trespasser and the petitioners had no right to eject him.

On a consideration of the law and the general,principles on the subject)
I have c.)rae to the conclusion that the complainant was a trespasser under 
the Indian Railways Act (IX of 1890) and also in the ordinary sense of 
the word, though riot a trespasser within the scope of the Indian Penal 
Code. Section 68 of that Act provides that no person shall, without the 
permission of a railway servant, enter any carriage on a railway for the 
purpose of travelling therein unless he has with him a proper pass or 
ticket. So if a person coatravetiea this provision his entry into the 
carriage is unlawful, and in this sense he must be aaid to be a trespasser

(1) (1885) 1. L. R. 12 Calc. 192.
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1916 within the nieaniuft- of tins Act. Section 122 of the Act provides that, if
■------  ̂ a person unlawfiiUy enters upon a railway, lie may be reraovfed by the

servants of tlie Railway Gonipauy in câ e of his refusal to leave the 
V.  railway oti being- requested by them to do .so. If 1 am right in my view

F a e l b y . complainant entered the carriage unlawfully, it follows that the
petitioners had the right of ejecting him in case of his refusal. .  ̂ .
I should note in this connection that tire eoraplainant’s case was tluxt 
he took the guard’s perii:ii5>sion. The guard has denied it. Rule 80 of the 
Company’s Coaching Tariff shews that under such circumstances the guard 
should give a certificate in writing. No such, certilicate was given. The 
learned Deputy Magistrate should liave recorded a finding on this point, but 
he has not done so. I say that complainant was a trespas.ser taking it that 
he did not obtain the guard’s psnaiasion, Again, apart from tho.se sections, 
it caunot be denied that the railway line and tlie carriages belong to the 
Company, and they have tlie general rights or the common law rights of 
ownership over them. That being so, they can exchide or remove any one 
from them if he enters into or upon them witliout their consent and without 
obeying the rules and laws. Therefore, we must see if this power, which 
is a necessary incident of ownership, has been curtailed or taken away 
by the Indian Railways Act or any otlier enactment in force. The learned 
Deputy Magistrate seems to have found that section 113 of the Indian 
Railways Act has deprived them of this power. I am unable to agree witli 
him. This is an enabling section empowering the railway owners to 
have their fare and compensation and providing a machinery for the realiza­
tion of the same, but it does not, I think, deprive them of tlieir general 
right of preventing an intruder or trespasser from further travelling 
without a ticket and of removing liim in case of liis refusal to go out. 
The learned Deputy Magistrate has observed that travelling without a 
ticket has nut been made an olfence by the Indian Railways fict, I have 
already said that it is an offence within section 122 of that Act, but supposing 
that it is not I do not tliink it is any reason wh3’- the railway owners will 
not have the ordinary rights of ownership referred to above. The case of 
Pratah Daji v. B. B. c6 C. I. Ry. Comjmny (1) seems to have been decided 
on these principles. So iu ray opinion the learned Deputy Magistrate 
ought to have found that the complainant was an intruder or trespasser, 
and that the petitioners had the right of ejecting him from the carriage, 
and then to have decided the question whether or not the force or hurt 
found to have been caused to the complainant was necessary for the 
purpose of ejecting him In tliis view, I would submit that there has 
not been a proper trial of the case, and would, tlierefore, make this
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reference and recoininend that tlie conviction and sentences l>e quashed 1916
and H re-triul ordered on the lines indicated herein. _

M o h a m m e d

Bahii Bhagir ith Chandra Das, fof the com- 
plainaut. F a e l e y .

Bahii Manmatha Nath Mukerjee and Babu Pra- 
bhat Chandra Duit, for the accused.

O h a u d h u r i  a n d  N e w b o it l d  JJ. We think tlie 
Magistrate was right in convicting tlie accnsed nncler 
section 323 of the Indian Penal Code.

There is no provision in tiie Railways Act for 
ejecting passengers except in certain circumstances, 
such as are specified in section 120. Section 122 of. 
the Railways Act of 1890 is not applicable to this 
case. The term “ railway” as defined in section 3, 
clause {4) excludes a railway carriage. The term 
“ rolling stock” as defined in sections, clause (20) 
includes it. There is iio provision corresponding to 
Section 3 sub-clause (10) in tlie old Acts of 1854 
and 1879. Section 68 prohibits travelling without 
a pass or ticket, bufc so to travel without intent to 
defraud is not a criminal ofEence> Here there is a 
distinct finding that there was no fraudulent intent.
Section 113 provides that a i)erson so travelling shall 
be liable to pay on demand by any railway servant 
an excess charge. This section corresponds to sections 
31 and 32 of Act lY  of 1879. It is to be noticed that 
there was no provision in the Act of 1879 for ixayment 
of an excess charge, which is somewhat in the nature 
of a penalty. Taking that provision in connection 
with the fact that travelling in a railway carriage 
without a ticket, but without fraudulent intent, has not 
been made imnishable, we think that the Magistrate 
has taken an entirely correct Yiew of the law.
Praiab D ajiy. B.B. Si CJ. Mailway Co. (1) was a civil

(1) (1875) I. L. R 1 Bom. 52.
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case wiucli arose out of a claim for damages for 
wroiie-fiil deteiitio.il and removal of a passenger. It
was decided under the old Act, wliicli has since been 
amended and altered. The expresnion “ railway” in 
section 122 as already stated does not inclade a railway 
carriage. In addition to the definitions, a comparison 
of section 120 and section 122 leads to the same 
conclusion. Railway servants are public servants. 
They are to act within the four corners of their statu­
tory powers. It was held in Butler v. Manches,ter, 
Sheffield and Tjincoln^liire Raihuay Go. (I) by Lord 
Esher M. R., that no one had any right to lay hands 
forcibly on a passenger in the absence of some legal 
authority to do so. Lindley, L. J. and Lopes L. J. 
agreed in that view and held, that the company’s 
servants were not justified, in the absence of any 
by-law or regulation, in laying hands on a passenger.

Tlie main and primary purpose of sections 68 and 
69 of the Indian Railways Act is to prevent persons 
from travelling in fraud of the Conii)any without 
having paid the necessary fare, and that the obligation 
to show the tlckefc,, when required, is subsidiary only 
to such primary purpose. Travellitig without a ticket 
is not a criminal offence, as has been repeatedly held 
in this Oourt. It is the frequent practice of; ticket- 
checkers to take money and issue tickets to i)as- 
sengers, who may have got into a train in a hurry, 
witlioLit tickets, as appears from the evidence. In tliis 
case the complainant was perfectly willing and offered 
to j)ay the fare together with any excess that might be 
chargeable. Under the circumstances, it would be 
absurd to hold that the ticket-checkers concerned 
were legally justified in committing the acts charged 
against them. The least that can be said about the 
acts complained of is that they were extremely high­

(1) (1888) 21 Q. B. D. 207.
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handed. The complaint was that the accused had 
abused the comphiinaiit and got him out by force and 
lacked him and given him a baating, tliat he was Icept 
confined the whole night and was released the next 
day. The learned Magistrate has found the two 
accused guilty under section 32H of the Indian Penal 
Code, and gave them his benefit of his doubt as regards 
the charge undei* section 342. The learned Magistrate 
has also found that the injuries on the person of the 
complainant were caused by voluntary blows and that 
those blows were given by the accased with their 
fists. It is clear that the accused used more force 
than was necessary for the purpose of removal. The 
learned Sessions Judge says that, although it is not a 
case of trespass as defined in the Penal Code, it is at 
least a civil trespass, and that the owners are entitled 
to use their common law rights. This is due to his 
having overlooked the position of a railway company 
and its servants. He has overlooked the fact that 
they as such, cannot in a case like this, claim common 
law rights. Where is there again a “ common law 
right” to inflict blows on a man with fists if he refuses 
to move ?

Ticket collectors and checkers are expected to 
conduct thems3lves with restraint and self control. 
We are disi30sed to think that they have been leniently 
dealt with in this case, and refuse tiie reference. The 
judgment of the Magistrate, we may add, is character­
ized by great ability and care.*

E. H . M.

 ̂Conviction Upheld.

® Tliis reference was on the Undefended List. After the above judg­
ment was signed by the learned Judges, but before it was sent down, an 
application was made by • the vakil for the accused to be allowed to be 
heai'd, as he could !iot appear in time and file his vakalainama  ̂ having 
been misled, as he stated, by the printed list. The learned Judges

M o h a k m e d
H osain

V.
Fablev.
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thereupon directed the matter to be placed on the list, and lietird him. 
TIjg learned Judges stated that altlioagh they doubted their power to review 
a judgment idready signed, tliey iiad given tiie accused an op|;)ortunity to be 
lieard, as they felt that i f  any ground was shown for rccOHMidaration o f  
their decision, they might have mad<i a recnmmendatiot' to the Govern  ̂
nient stating their vieAvs, but tliey found no reason for  altering their views 
and tiiey affirmed their judgment.

An application was then made by the vakil for the complainant for 
eniiancement of the sentence. The learned Judges held tiiat tliey could 
not entertain such an application on the reference, especially as it was not 
ordinarily entertained on behalf of a private party.
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INSOLVENCY JURISDICTION,

1916

JiMe 27.

Before Greaves J.

KISSORY MOHAN ROY, In re.*

bisolvencjj— Practice— Presidency Towns In&olvenoy Act {III  of 1909), 
s. 36, whether applications under, may he made ex parte— S. 112, rules 
framed thereunder— Rules i 7, IS, 19 and 30.

According to the rules framed by the Calcutta High Court under s. 112 
of the Presidency Towns Insolvency Act, applications under s. 3G may be, 
and are intended to be, made ex parte.

A p p l i c a t i o n ,

This was an applioatioii on. beJialf of oiie Laclimi 
Ohaiid Karnavat to set aside an order made on 
Ax̂ i’il 26, 1916, by tlie Eegistrar in Insolvency for liis 
examination under s. 36 (/) of the Presidency Towns 
Insolvency Act. The order was obtained ex parte 
on the petition of one Balkissen Bagri, a creditor of 
the insolvent, and the ap|)licant sought to have the 
Registrar’s order set aside by the Court on the ground 
that it was made

Mr. Lmigford James him Mr. B. K . Ghosh),

* Insolvency Jurisdiction •, No. 194 of 1911,


