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Before N. R. Chatterjea and Richardson JJ.

^  AHMED ALl
Maif 9. V.

ABDUL MAJID.^

Mosque Property, suit fot— Leave of Court— Civil Procedure Code (xict V of 
190S) O.I ;  r. S— Failure to obtain permission hpfur'e institution of the
suit— Its effect— Objection for loant of such permimon^ i f  fatal to the
suit.

There is no doubt that the proper course is to obtain permission under 
Order I, rule 8 lie fore the suit is inatituted, but there is notliiiig in the rule to 
show that if it is not so done, it cannot be granted afterwards. The mere 
fact that the ieave of the Court was not obtained before tlie inRtitutiori of 
the suit should not re-iult in tlie dismissal of the suit. .

Permission under Order I, ruie 8 can .be . r̂anted aubaequent to the 
filing of the suit.

The objection under s. 30 of the old Civil Procedure Code which 
corresponds with Order 1, rule 8 of the present Code, i.s not oue afliectino- the 
jurisdiction of the Court.

Fernandes V. Rodrigues Chennu Mema \ Krishnan (2), Srinivasa
Chariar v. Raghava Chariar (3), Baldeo Bharthi v. Bir Gir (4) followed.

Jan All V .  Ravi Nath Mundul (5), Lutifnrmissa Bibi y , Nazirun Bibi (6) 
referred to.

Oriental Bank Corporation v. Gobind Lall (7) di.ssented from.
Dhunput Singh v. Faresh Naih Singh (8) distinguished.

Appeal from Appellate Decree, No. 2976 of 1914, against the decree 
of U. E. Jack, Additional District Judge of Chittagong, dated June 6, 
1914, rever.uug the decree of Eash Behari Barman, MunHif of Chittagoag, 
dated June 23, 1913.

(1)(1897) i. L. R. 21 Bom. 784. (5) (1881) I. L. K. 8 Gale. 32.
(2) (1901) I. L. R. 25 Mad. 399. (6) (1884) I. L. E. 11 Calo. 33.
(3)(1897) I. L. K. 23 Mad. 28. (7) (1883) 1. L. R. 9 Calc. (;04.
(4) (1900) I. L. K. 22 AIL 269. (8) (1893) I. L. R, 21 Calc 180.



This appeal arisen oiit of a suit brought by tlie 1916 
plaintiff for a declaration that the land described in ahjmd Ali
schedule 2 to the plaint is a mosque property and as «•

1 . . . ,  , .  . , -1 A b d u lsuch IS inalienable, and that the alienation is void and Majid.
for possession of the land on behalf of the mosque. It
was alleged in the plaint that a mosque was established
a century ago for the use of the Mahomedans at mauza
Sola Shahar and was still in existence ; ihat the Maho-
medan public used to offer pt-ayers in the mosque
which was known as Kkairali Masjid ; that there was
endowed property for the maintenance of tlie mosque
and that the pt’operty was managed by the plaintiff’s
predecessor; that the Government wanted to resume the
property which was rent-free and attempted to assess
rent and there was litigation which resiiited in the
release of the property on the 18th of February 1868;
that the profits of the property were'sp long used for
the maintenance of th% mosqne ; that tlie property
belonged to the mosque and no one had any i^ersonai
interest therein; that the defendants^^, 3, and 5
recently ,sold the lands to defendant No. I ; that the
defendants had no Individual right in the property
and had no j)ower to do so ; and that the defendant
No. I has acquired no right by his purchase.

On the 19th August 1912, the plaintiff made a 
petition for amendment of the plaint and tlie amend
ment was allowed, making the application a part of the 
plaint. The defendant No. I traversed almost all the 
allegations made in the plainc and SQbmitted that the 
.suit was not maintainable without the sanction from 
the District Judge or some such officer authorised to 
grant such sanction, that the plaintiff was thus estopped 
from bringing the suit; that the plaintiff was a mere 
benamidar; that the suit was not within that Court.

After the amendment o£ the plaint was allowed, 
the defendant filed an additional written statement
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1916 .iiL'gininter alia, tlmt the suit was not maintainable
as pi-evioiip, to the institution of the suit the plaintiif 
did not take permission under Order I, rule 8 of Civil 
Procedure ; that the suit was not maintainable without 
permission of the Advocate-G-eneral and that the suit 
was not a bond fide one.

The learned Munsif decreed the suit in part over
ruling the objection of defendant No. I that tbe suit 
was not maintainable. On appeal, the District Judge 
dismissed the suit on tbe ground that permission 
under Order I. rule 8 of the Civil Procedure Code hari 
not been obtained before the institution of the suit. 

Hence the plaintiff’s appeal to this Court.

Maulvi Fa.d>il Huq  ̂ iot tbe appellant, contended 
that sanction of the Advocate-Oeneral was not neces
sary in the present case as the suit did not fall 
under section 92 of Uje Code of Civil Procedure. 
This was a case under section 99 of the Code of 
Civil Procedure. This was a suit brought under- 
section Kf) of the old and Order I, rule 8 of the 
Present Code. T applied for leave and also for amend
ment after the institution of tlie suit.

The view held by the Calcutta H igli Court in 
Oriental Bank Corporatinn v .f io b i  nl Lall Seal {ly  
is ai3parently against me, but the cases In the other 
High Courts are all in my favour: Fernandez v . 
Rodrigues (2), Baldeo Bharthi y. Bir Gir (3), Clienni^ 
Menon v. Krishnan (4) and Srinivasa Ghariar 
Raghava Ghariar (5).

Babii Dhinendra Lai Kastgir (vvdth him Babu 
Tarakeswa Nath Mitra\ for the respondeul, submit-  ̂
ted. that leave of tbe Court under s. 30 (0. I, rule 8)

(1) (1883) I. L. R. 9 Oalc. 604. (3) (1900) I. L , H, All 269.
(2) (1897) L L. II. 21 Bom 784. (4) (1901) I. L, R. 25 Mad. 399.

(6) (i897) I. L. R. 23 Mad. 28.
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iniist be obtained before the institution of the suit.
Tlie Calcutta High Court has always taken that Tiew. ahmed A li 
Oriental Bank Corporation v. Gobind LaU Seal (1)» 
Geereeballa Dabee v. Chunder Kant Mookerjee (2),
Dlmnpui Singh v. Paresh Nath Singh (3), Lutifim- 
nissaY. Nazirim Jan All y . Ram Nath Mund^il 
(5). Oriental Bank Corporation v. Gobind LaII Seal
(1) lays down that such leave cannot be granted at tiie 
hearing. Opposite view has been taken bĵ  the other 
High Courts, but the Bombay Full Bench Case [Fer
nandes V. Rodrigues (6)] says that section 30 implies 
that permiSvSion should be given before the institution 
of the suit. But it adds that as it is a question 
analogous to that of adding parties, the defect can be 
remedied subsequently. The other cases are based on 
his case. This is not a case of adding parties. Here is 
a question of jurisdiclion and this view has been taken 
by the Calcutta High Court. The other High Courts 
have looked upon this question as one of naere irregu
larity which could be cured by subsequent permission.
But it is really a questiou of jurisdiction and therefore 
leave cannot be given subsequent to the institution 
of the suit.

In tbe case of endowed properties, suits can be 
brought either under Act X X  of 1863 or under the 
Civil Procedure, sections 30 and 589. Previous sanc
tion of the Court is necessary if the suit is brought 
under Act X X  or section 30.

Section 42 of the Specitic Relief Act is also a bar to 
the j)resent vsuit. The plaintifl: does not pray for the 
appointment of a mutawalli. The decree of the 1st 
Court is incapable of execution as the musjid m not a 
furidical i3erson. The lower Appellate Court has

(1) (1883) I. L. R. 9 Oalc. 604.
(2) (1885) I. L. R. 11 Calc. 213.
(3) (1893) I. I,. E. 21 Calc. 180

(4) (1884)1. L. R. 11 Oalc. 33.
(5) (1881) I. L. R. 8 Calc. 32.
(6) (1897) I. L. R. 21 Bom. 784.
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dismissed the suit on fclie preliminary ground that the 
suit is not maintainable under section 30. There are 
other questions involved in the suit which have not 
been decided bj' the lower Appellate Court. If this 
Court holds that leave under section 30 can be subse
quently granted the case should go back for decision 
on other questions,

N. H. C h a t t e r JEA a n d  R i c h a r d s o n  JJ. ThivS ap
peal arises out of a suit for a declaration that the 
property described in Schedule II of the plaint is 
mosque property and is inalienable, that the alienation 
of the same by the defendants Nos. 2 to 5 in favour of 
the defendant No. L is invalid and for a decree, that 
possession of the said property be restored to the 
mosque. The suit was instituted on the 31st May 
1912 and, after the written statement had been filed by 
the defendant No. 1 on the 26th July 1912, the plaintiff 
made an application for amendment of the plaint 
on the 19th August 1912. In that application it was. 
stated that the plaintiff was an heir of one of the 
original sarbarakars and was along with other persons 
interested in the maintenance of the mosque, and 
permission of the Court to sue on behalf of all the 
persons interested was prayed for under Order I, rule 
8 of the Civil Proceduce Code. The defendant No. 1 
in his additional written statement pleaded that the 
plaint ought to be rejected as no permission had been 
obtained and no steps had been taken for service of 
notice previous to the filing of the suit. The Court of 
first instance overruled the said objection of tl^ 
defendant No. l and, on the merits found in favour of 
the plaintiff and partly decreed the suit on the 23rd 
June 1913. On appeal, the learned District Judge dis
missed the suit on the ground that the permission 
under Order I, rule 8 of the Civil Procedure Code»
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had not been obtained before the institution of the 
suit. The plaintlfC has appealed to this Ooart.

There is no doubt that in this case permission of 
the Court was obtained by the plaintiff and the notice 
required by rule 8 of Order I was served npon the 
interested persons. The only question is whether the 
lower Appellate Court was justified in dismissing the 
suit on tlie groniid that no permission was obtained 
at the time the suit was originally instituted. Order 
I, rule 8 of the Civil Procedure Code lays down that 
where there are numerous persons having the same 
interest in one suit, one or more of such persons may, 
with the permission of the Court, sue or be sued or 
may defend, in such suit, on behalf of or for the 
benefit"of all persons so interestM, but the Court shall 
in such case give, at the plaintiff’s expense, notice of 
the institution of the suit to all such persons. There 
is no doubt that the proper course is to obtain the 
permission before the suit is instituted ; but there is 
nothing in the rule to show that, if it is not so done 
at that time, the permission cannot be granted after
wards. The question is not one of jurisdiction and 
there are no imperative or i>rohibitory words in the 
rule indicating that the suit must be dismissed if the 
leave of the Court is not obtained before the plaint is 
filed. The provisions of the rule making it necessary 
to obtain the permission of the Court and to serve 
notice upon the persons interested must be complied 
with before the suit can proceed ; but, where this is 
done, the mere fact that the leave of the Court was 
not obtained be' ôre the institution of the suit should 
not, we think, result in the dismissal of the suit. 
The view we take is supported by the Full Bench 
decision of the Bombay High Court in the case of 
Fernandes . Rodrigues {V). There it was held that 

(1) (1897) I. L. R. 21 Bom. 784.

1916 

A h m e d  A l i
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M a j i d ,
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the permission iniglifc, according to the old Ohancery 
in’actice in England, be given at any tim e; that the 
matter involved no question of jurisdiction and was 
analogous to that oi adding parties. The Madras High 
Ooiirt also has held that the leave to sue nnder section 
30 of the old Code of Civil Procedure may be given 
after the commencement of the su it: see Qhennu 
Menon v. Krislinan (1) and Srinivasa Ohariar v. 
Baghava Ghariar (2). The same view has been taken 
by the Allahabad Higli Court in the case of Baldeo 
BJiarthi v. Bir Gir (3). The cases in oar Court on the 
point are Jan Ali v. Ram ^ath Mundul (4), 
Oriental Ba^ik Corporation v. Gobind Lall Seal (5) and 
Liitifunnissa Bibi v. Nardnm Bibi[^Q) In these cases 
it has been held that the plaintifl; is not entitled to 
institute a suit without obtaining leave under section 
30 of the old Code of Civil Procedure. But: in none of 
these cases except the case of Oriental Bank Oor- 
poration v. Gobind Lai Seal (7), was leave applied for 
or obtained, at all. The question therefore whether 
leave can be granted subsequent to the institution of 
the suit did not arise nor w-as d.ecided in those cases. 
As already stated there can be no doubt that leave of 
the Court must be obtained and the requirements of 
section 30 of the old Code corresi)onding to Order I 
rale 8 of the new Code must be complied, with 
before a suit of this nature can be proceeded, with, 
and unless that is done, the suit must be dismissed. 
In the case of the Oriental Bank Oorporation v. 
Gobind Lall Seal (7), however, leave was applied for 
subsequent to the institution of the suit and was 
refused; and that is the only case in this Court in

(1) (1901) i. L. It. .25 Mad. 399. (4) (1881) I. L. K. 8 Calc. .H2.
(2) (1897) I. L. R. 23 Mad. 28, (5) (1883) I. L. 11. 9 Galo. 604,
(3) (1900) L L. R. 2 2 All 269. (6).(l884) I, L ,R . U  Cî lc, 33.

(7) (1883) 1. L. R. 9 0ale. 604.



whicb it has been decided that leave cannot be granted 19:6

siibf^eqiient to the filing of tiie The learned
Judge (Mr, Justice Norris) who decided that case v.
refused leave on the groiind that he had not the majid!
X>ower to grant permission at that stage. It was the 
d,ecision of a single Judge and, although the opinion, 
of the Judge is entitled to respectful consideration, 
we are not bound by it.- It must be observed that in 
that case permission was applied for at tlie hearing of 
the suit and not before. We have been referred by 
the learned vakil for the respondents to a passage in 
the case o£ Dhimput Singh v. Paresh Nath Singh (I) 
in which, it is stated that the decisions of this Court 
lay do>vn that the leave of the Court under section 30 
of the old Code mast be obtained before the institu
tion of the suit and cannot be granted subsequently.
This question, however, was not raised in that case, 
the only question raised being whether tiie ijermission 
under section 30 must be express or might be implied 
from the circumstances, and the cases of this Court, 
as we have seea with the exception of The Oriental 
Bank Corvoration v. Gobi7%dLallSeal{^), (il(i iiot decide 
the question whether leave could be granted subse
quent to the institution of the,suit as no such question 
was raised in those cases. In the present case, leave 
was applied for and obtained long bsfore the hearing 
and the requirements of the rule were complied with.
We may in this connection refer to the case of 
Geereehalla Duhee y . Qhunder Kant Mooke)"Jee (3), in 
which Mr. Justice Wilson in delivering judgment 
stated that he was of opinion that “ the technical objec
tion to the suit was a valid one, the suit being one 
purporting to be brought under; section 30 of the Code 
and, as such, only permissible when leave to sue in

(1) (1893) I. L. E. 21 Calc. 180. (2) (1883) I. L. R. 9 Calc. 604.
. (3) (1885) I. L. R. U  Calc. 213.
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fcbat way bad been o b t a i n e d a n d  he, t be ref ore, 
dismissed the suit on that grouiid stating, however, 
that “ he would have been unwilling to dismiss the 
Ruit on such a ground if he had thought that there 
was any substance in the plaintiff’s case; but as 
Mr. Pagh had rested his case on the pleadings and had 
called no evidence, there was no ground for thinking 
that the suit was a substantial one.” That shows 
that, in the opinion of tbe learned Judge, the objection 
based on section 30 was not one affecting the jurisdic
tion of. the Court. Having regard to the absence of 
any prohibitory or imperative words in Order I, rule 
8 of the Civil Procedure Code and the weight of 
authorities on the point, we respectfully differ from 
the view taken in the case of Oriefilai £ank Oorpor- 

y. Gobind Z'C4l/ êai (T) Hiui hold that leave can 
be granted under Order I, rule 8 of the Civil Procedure 
Code subsequent to the filing of the suit.

It is contended on behalf of the respondents that it 
is a case of a public, religious and charitable trust 
and the case, therefore, falls under section 92 of the 
Code of the Civil Procedure and that the sanction of 
the Advocate-General ought to have been obtained 
before the suit was instituted. But these questions 
have not been gone into nor have the facts necessary 
for the determination of the questions been found by 
the Court of appeal below^

We are of opinion that the provisions of Order I, 
rule 8 of the Civil Procedure Code having been 
complied with, though subsequent to the filing of the 
plaint, the suit cannot be dismissed; and, as it has 
been dismissed by the learned District Judge only on 
the objection based on Order I, rule 8, we set aside the 
decree of the lower appellate Court and send back the 
case to that Court in order that that Court may decide 

(1) (1883)1. L. E. 9 Calc. 604.



the other questions raised by the appellant in this case 
including the question of the validity of the decree of ahmbd Ali 
the Court of first instance and dispose of the case 
according to law. Costs will abide the result.

s. K. B. Case remanded.
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LETTERS PATENT APPEAL.

Before Woodroffe and Ghaudhuri JJ.

JDWARKANATH CHAUDflURI
V.

TAFAZAR RAHAMAN SARKAR.^

1916 

iJai/ 23.

Non-occupancy Raiyat— Khamar land— Statute— Heading of Chapters—
Bengal Tenancy Act (^VIII of 1885), Oft. X I, s. and ScL JJJ,
C’. l i n ) .

.4 teuaot .of a khamar iand is nut a nou-occupancy raiyat.
The heading of a chapter in a statute may be looked at for the purpose 

of interpreting a section in the statute.

L etters Patent  A ppeal  by the plaintiffs, Dwarka- 
nath ChaudliLiri and others.

The appeal arose out of a suit for khas possession 
and damages brought by the plaintiffs landlords 
on tue ground that the defendants had taken settle
ment of the land in suit for 5 years from the prede- 
cessor-in-interest of the plaintiffs and that the 
plaintiffs were entitled to re-enter on the expiration of 
the agreement. The defendants contended, inter alia, 
that the^ were occiipancy aad were not liable
to ejectment and that the suit was barred by limita
tion. The Miinsif held that the defendants were 
non-occupany raiyats and that the suit had been

** Letters Patent Appeal, No. 114 of 1915, in Appeal from Appellate 
Decree No. 991 of 1914.


