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Before D, Chatterjee and N’e/choidd JJ.

JAGAT BUOY BHATTAOHARJEE idu;

TOMIJUDDl HOWLADAR.*

Will— Construction— Beq_uest by Hindu L&slatar to loidow, daug]det\ and 
dii'ighter's daughter—‘Succession Aci (X  of 1865)  ̂ s. 111.

Wliere a testator intended that his wife, daughter and daiight'3r’.s 
daughter should each have au absolute interest iu the property, and so long 
as anybody descended from himself was ia existence, his brother’s son 
or the latter’s descendants should have no interest in tbe property and 
where the provisions of his will ran thus— “ If my wife die before, ray 
daughter Gangainoni Debj^a shall get the property etc.”

JE/eZd, that under the provisions of s. I l l  of the Suecession Act the 
daugliter takes only a .life interest.

Lallu V. Jagmulum (]), MaTiendra Lai w Mahhal Das (2), Tripimm 
Pal V .  Jagat Tarini Dasi (3), Sives Chandra Palit v. LalU Mohan DiUta 
Choudkuri {4), referred to.

S e c o n d  a p p e a l  by Jagat Bijoy Bliattacliarjee and 
Sarat BiJoy Bliattacliarjee, the plaiiitilfs,

Tbe disputed properties formed fclie of
one Iswar Chandra Bhattacharjee who died, leaving 
Rukmini Debia o widow, Ganganioni a daughter, 
Soudamini a daughter's daughter (i.(S, Gaiigainoiifs 
daughter) and Gouri Bijoy a deceased brother’s sou 
him surviving. Rulrmini died in 1297 B. S. (corres- 
13onding witii the years 1890 and 1891) leaving Ganga-

* Appeal from Appellate Decree, No, 3597 of l9l4 , against the. decree 
of Jadav Chandra , Bhattacharjee, Subordinate Judge of Barisal, , dated 
Aug. 31, 1914, reversing tlie. decree of Kunja Behary Ray, Munsif of 
Barisal, dated Aug'. 4, 1913.-

(1) (1896) I. L. .K. 22 Bom. 409. (3) (1912) I. L. R. 40 Calc. 274.
(2) (1912) 17 C. L. J. 630. (4) (1915) 20 G. W. N. 463.
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iDii'. nioni and Soiidamiiii lier surviving. Soiidaniini died 
,ixcJ7?,wn B. S. correspoQdlng with the years 1903 and

b m a [t a - [901, leaving Jiban Knmar an only son her surviving. 
rjiABJLE died in Bs ŝack 1313 B. S. corresponding

TAMiuTmu the years 1906 and 1907. By a will dated the
liotti.Ai'AB. Ohiiitra 1279 B. S. corresponding with the 26th

March 1872 Is war gave an absolute interest in the 
properties in suit to Etikmini, and the will contained 
the following provision : “ If my wife should die before, 
then my daughter Ganganioni Debya shall get the said 
property, etc.’* The plaintiffs wlio are the sous of 
Gouri Bijoy in 1908 brought a suit for recovery of 
possession of the properties in suit against Jiban 
Knmar, who subsequently compromised the said 
suit. When the plaintiffs by virtue of this compro' 
mise attempted to recover possession of the said 
properties, the defendants resisted on the ground 
that they had obtained a ''oscU taluk patta"' from 
Gangamoni. TJie plaintiffs then filed a suit for 
I'ecovery of possession of the said properties.

The original Court decreed the suit, holding that 
by Iswar’s will an absolute interest was vested in 
Rakinini; that if the latter had died during the testa­
tor’s lifetime, Gangamoni would then have had an 
absoiate interest after Rakmini’s death; that as 
Gangamoni had only a life interest in the property 
as a Hindu widow, she could not give a permanent 
lease in the absence of proof of legal necessity.

On appeal, the lower Appellate Court reversed the 
decision of the Court of first instance on the points 
stated above. J'rom this decision the plaintiffs 
appealed to the High Court.

Bahu Sarat Ghanch'a i?o?/ (with him
Bahu Bhupenclra Nath Guha and Babu N'uklesioar 
JCoote/ee), for the ap}3ellants, submitted that s. 111
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of the Indian Succession Act applied to the facts of the 1916
present casse, and under the pi'ovisions of that section jagat Buov
the legac}’ to Gangamoni could not take eilect, as the B h a t t a -  

event, i.e., the death of Rukmini, did not take i)lace 
during the lifetime of her husband when the legacy To.muudi>i

^  TTo w LADAT!.
became payable am! distribntable : Mahendra Lai v.
Bahlial Das (V) and Noremlra v. Kamalhasini(2). He 
conteiuled that there being an absolute gift in favour 
of the widow, there was nothing left for the daughter 
Granganioni to take; the proYisions of the will not 
only authorised the widow to alienate the estate, but 
also directed that she was to enjoy the property as 
absolute owner: Amarendra Nath Bose v. Skuradhani 
Dasi (3), Gohinda Ghunder Giq^ta y . Bcnode Chiinder 
Diitt (4), Sures Chandra Palit v. Lalit Mohan Dutta 
Ghoud}m?H{b), Tripui'ari Pal y. Jagat Tarini Dasi (S').
The i>roYisions of the will were different in Ham  
Kumari Dasi v. Mohim Ohandra Sarkm^ (7), and 
Kandarpa Nath Ghose v. Jogendra Nath Bose (8).

Babu Surendra Nath Guha, for the defendants, 
contended that the s. I l l  of the Succession Act did 
not apply. There was a distinction between a case in 
which the event was uncertain and one in which it 
was certain though future. Death is a certain e%?'ent 
though future. Section 106 of the Succession Act 
would apply: Lallu v. Jagmohmi (9).

Babu Sarat Chandra/Roy Ghoivdhury, i n rei)ly.

O h a t t e b j e e  a n d  N e w b o u ld  JJ. There can be no 
doubt that the testator in this case intended that his 
wife and daughter and daughter’s daughter should

(1) (1912) 17 U. L. J. 630.
(2) (1896)‘l. L. II. 23 Calc. 563.
(3) (19Q9) U  G. W. N. 458.
(4) (1906) 12 C. W. N. 44.

(6 )  (1 9 1 5 ) 20 0 . W . N . 4l>3.
(6) (1912) I. L. K. 40 CalcV 274.
(7) (1908) 7 C L, J. 540.
(8) (1910) 12 G. L. J.391.

(9) (1896) 1. t . li. 22 Bom. 409.



191 tj each liave an absolute interest in tiie i3roperty, and
tliat, as far as possible, so long as anybody descended 

b h a t t a - from liiniself was in existence, G-onribijoy or liis
' descendants slionld have no interest in the property.

Tomijcoiu There is, however, a provision of law, namely, sec- 
frn\\LAr>Aiv q£ I;,lie SQcces.sion Act, which has been api>lie(l

to tlie wills of Hindiis and wdiLch seems to be contra­
vened in giving full force to the intention of the 
testator. That section provides : “ Where a legacy is 
given if a specified uncertain event shall happen, and 
no time is mentioned in the will for the occurrence of 
that event, the legacy cannot taice effect unless snch 
event happens i^efore the period when the fund be­
queathed is payable or distributable.” Now, if this 
section applies, the respondent is out of Court.

The resi)ondent, however, contends that this section 
does not apply, because it speaks of the happening 
of a specified uncertain event, and death is a certain 
event to which every human being is subject. So far, 
tliat is a correct proposition of law; but what is 
uncertain is the period when death comes. Tlie x:>ro- 
vision in the will is: “ If my wife die before, my 
daughter Gangamoni Debya shall get the said, property 
etc.” There is, therefore, an “ i f ” in the will, and 
there is an “ i f ” in section i l l .  Whether the wife 
would die in the lifetime of the testator or after him, 
is an uncertain event, and the daughter is allowed 
the interest that is given to her by the will only in 
case the wife die in the lifetime of the testator. That 
is an uncertain event. These circumstances seem to 
point to the application of section 111; and if  section 
111 applies, the respondent has no case.

Reference has been made by the learned vakil for 
the respondent to the case of Lallu v. JagmohmiiX), 
in wbich a somewhat similar provision in a Hindu

(1) (1896) I. L. R. Bom. 409,
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CHAUJES
r.

T o m u d d d i
H o w l a d a b .

will was interpreted. Tlieir Lordships, however, in 
coDstruing the will held that the interest given to the B u o y

wife was a life interest. That being so, it would B h a t t a - 

not cont]-avene section III whieh was not at all 
referred to before their Lordshij^s. Then there are 
<3ases in onr Court which do seem to have laid down a 
somewhat contrary i)roj)osition. We may refer to the 
eases of Mahendra Lai v. RakJial Das (1), Trijmrari 
Pal V .  Jayat Tm îni Dasi (2) and Sures Qhandra 
Palit Y. Lalit Mohan Dutt Choudlmn (3). These 
cases support the contention of the axopellant that this 
Is a case which is within the mischief of section 111 of 
the Saccession Act.

It may, however, be stated in this case that the 
event in respect of which the testator had a fear, 
that is the survivor of any of his descendants being at 
the mercy of his nephew and his heirs, has no appli­
cation; because all of them have died, except Sonda- 
mini’s son, who has comi3romised with the plaintiif.
That being so, there is no conflict in the result with 
the intentions of the testator.

In this view of the case we think that the judgment 
of the learned Subordinate Judge shauld be set aside, 
and that of the Munsif restored with costs.

L. E . Appeal allowed.
(1) (1912) 17 G. L. J. 630. (2) (1912) I. L. R. 40 Calc. 274.

(3) (1915) 20G. W. N. 463.
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