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191S any effort to assert liis own rights against her. The 
Du^Das circumstances, however, which have been already set 

Khan forth make it clear that the acquiescence does not 
amount to an estoppel, Ail that Kali Euniar can be 
said to have acquiesced in is the will, and accord
ing to the provisions of the will Santosh would 
be entitled to succeed. Santosh, therefore, and his 
successors-in-title cannot be held to be estopped by 
a n y  such conduct on the part of Kali Kumar. Tiiere 
is no question of any representation having been 
made to defendants by Kali Kumar or Santosh on the 
strength of which the defendants made their pur
chase. The plaintiffs, therefore, are not concluded by 
any estoppel.

The result is that the appeal succeeds. The plaint- 
iif’s claim will be decreed with costs in all Courts

G. 8. Appeal allowed.
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Before Wcodroffe and Chaudhuri JJ.

ANANDA MOHAN SHAHA
V. • '

ANANDA CHANDRA NAHA.^

Bond—Alteration in good faith, consonant to oriijinal intention of th 
parties—Ifistrument, whether vitiated thereby.

Where fi mortgage w a s  i a  terms o q g  rupee per mensetn on a loan o 
Eupeas 200, and the mortgagee inserted tlie words “ per cent." in th 
bond while in his possession, thus alteriag the interest from eiglit anna 
per cent, per n aen sen i to one rupee par cent, per mensem; and it wa 
foand that tnere had been no fraud, and that it was the Common intentioi

Letters Patent Appeal No. 68 of 1915 in Appeal from Appellat 
Dacre^No. 4037: ot 1913.
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o f  llie parties that interest was to be paid at the rate o f o;ie rupee 1916 
per cent. ;—

Held, that an alteration made in good faith to carry out tiie original 
intention o f  the parties does not vitiate the iostrume nt.

A ppeal  under section 15 of the Letters Patent by  
Ananda Mohan Shaha and others, the plaintiffs.

This appeal arose out of a suit upon a mortgage 
bond for Rs. 200. The x)laintiifs claimed the principal 
and interest at one per cent, per mensem. The defence 
was that, as the bond had been materially altered by 
the addition of the word “ per cent.,” plaintiffs were 
not entitled to any relief. Babu Hari Jiban Bannerjea, 
Munsif at Chikandi, by his judgment dated 18th July 
1912, decreed the suit in part awarding interest at 
rui)ee one per month only. On appeal by the defend
ant, Babu Biraja Charan Mitra, the Sabordinate Judgd 
of Faridi3ur, by his judgment dated IStli August 1913, 
affirmed the decision of the Munsif and overruled the 
cross-objection i)referred by the plaintiffs. Thereupon 
the defendant filed a second appeal in the High Court 
which was decreed by the Hoii’ble Mr. Justice 
Walmsley on 12th April 1915 ; and against this deci
sion the plaintiffs preferred the present Lstters 
Patent appeal to the High Court.

The judgment of WalinsLey J. was as follows
“ The defendant borrowed 200 rupees from tiie plaintiff on mortgage, 

find executed a, bond in which tlie .interest was set out one rupee 
per mensem. After execution and registration the plaintiff added the 
words “ per centum,” aud in his plaint he asked for intere.st at one rupee 
per centum per mensem. The lower Courts gave him a decree for the 
principal with interest at one rupee per mensem, i.e., they overruled 
the defendant’s contention that the alteration completely vitiated the 
doeument, but they would not give interest according to the alteration. . 
. The defendant has preferred this appeal, and it is contendel oti his 
behalf that the alteration rendered the bond absolutely void.

The learned Subordinate Judge appears to have held that the English 
rule about alterations in documents should not be applied,in this case 
because it would be harah to apply it ; and that it is not applicable becau.'ie
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the alteration was of a venial cliaracter, and because it was made to bring 
the document into agreement with the intention of the parties, and 
liecause it was made after the bond liad been registered.

The learned vakil for the respondent supports the judgment- of the 
lower Appellate Court on the ground that the alteration is not of a material 
nature, and that it was made to bring the bond into agreement with the 
intention of the parties, and in spite of the alteration the bond is evidence 
of the debt and of the creation of a charge upon'the property mortgaged 
The first question is whether the alteration is, of such a nature as to fall 
within the English rnle abont alterations of docnments, I’he English 
cases Oil the subject are to be found in the note on.i/asiie?’ v .  Afiller (I) 
and the case of Warrington v, Early (2) is very useful for the purpose 
of the present case. There, in a promissory note the original stipulation 
was for lawful interest ; subsequently the words “ interest at six per cent, 
per annum ” were added in the corner of the note, and the alteration 
was held to be “ fatal” and a “ material alteration of the contract." 
On the autliority of that case I hold that the alteration made by 
the plaintiff was of such a nature as to render tfie bond void under 
the English rule. It is not denied that effect is given to the English 
rale in this country. So I need not cite the cases bearing on this 
point.

Next comes the question Avhether the alteration can be sustained on 
the ground that it was made in order to bring the document into agree
ment rwith the original intention of the parties The cases of Gariss v. 
Tattersall (3), London and Provincial Banh v. Roberts (4), and In re 
Eowgate and Oshorrt's contract (5) are quoted; but an examination of 
those cases ghowi that they are quite different from the present one. It 
cannot be inferred from the document as it stood originally that the interest 
was to be “per centum,” and exteraal evidence to that effect is not 
admissible. Tlie last contention of the respo:ident is that the principle 
adopted in jSa?raasaOTy : V. Bhaoani Ayyer {%) is applicable, but that
argument is disposed of by the remarks made in tiie Full Bench case of 
Cliristacharlu v. Karihasayya (7). In this 'case, also, the plaintiifs suit 
î  founded “ on.ths instrume .t as altered and on nothirxg else.”

I am of cpinioirthat the decree of: the lower appellat 3 Court cannot 
be sustained. The application of the English doctrine may seem harsh 
to the plaintiff, but it is his own wrOhg and foolish act that has brought

(I) (1791) 4 T.^B. 320'; 2 E. ii: 3^9.' (4) (1874) 22 ■W.m. 402: ' 
i:i853) B; 763'; '̂ (5> [1902] 1 Gh. 451.

‘ (3)^(1841) 2 Qx. ^90. ' (6) (1866) 3 S. 247. '
*(7) (1885) K Lv--R. 9 Mad; 399,41€.
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him into trouble. The only relief be can be allowed is tliat he shonld not 
be made to pay costs to a defendant who has escaped a moral obligation 
on a technical plea

The appeal is allowed, and the plaintiffs suit is dismissed, but the 
parties ■vvlll bear their own costs in'alT Courts,”

Bahu Jogesh Chandra Ron and Babii Asita Banjan 
Ghose, for the appellant.' Tlieie was no fi-audulent 
intention on the part of the mortgagee to alter the 
bond. He iiiterx^olated the words “ per centum” 
merely to carry out the original iatantLon of the 
parties and in good faith without the intention of 
defrauding the mortgagor. These are the findings 
arrived at both, the Courts below mid cannot 
be challenged here in second appeal. Alteration in 
good faith does not Yitiate tbe instrument. See Gour 
Chmclra Das v : Prasanna Kttmar Ohandro. (V) 
where it is said that fraud alone will vitiate the 
instrument.

Refers to Cam s y, Tattersall (2).
^WOODEOFFE J. There the obligor consented to 

the alteration and therefore he was estopped.’
See Dodge v. Pringle In re Sowgate.

Osho7'n (4). Sections 92 and 93' of the Evidence; Lict 
do not prevent the taking of evidence in order to 
ascertain the state of feicts by which the mortgagee 
wa« actuated to alter the deed by inserting the words 
“ per centum.” In other wordB, these sections are no 
bar to the Court taking additional evidence in order 
to ascertain the original intention of the pai'ties, and 
to determine the question of fraud, whether the 
mortgag^e interpolated the words iBereXy; to set 
matters right in good faith, or whether his intention

(1)tl906) L L,R. 33 Galc.<8l2, &19; (S) (1860) 59 L..J. Ex.
3 C. J. L. 363,. (4) [1902] t  Ch. 451. : :

(2) (18M> 2 MV&Gr;890 >
10 L. J: 0. P. 187.
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was to vary the terms- ot the contract in order to 
defraud the m ortgagor. The cases relied upon by
Mr. J u s t i c e  Wahiisley, in his judgment diter entirely
from the present case, inasniiich as in all those cases 
the question of fraudulent intention on the part of 
the party who'altered the deed was found : Narayana 
Pattar v. Viraraghavan Pat tar (I), Mangal Sen y . 
Shankar Sahai (2), Achhutafiand Bhattachajyi v. 
Bam Nath Bhattaoharji (3) and Surendra Natfi 
GhoseY.King-Emperor(4:).

My next point is that the alteration was made after 
registration. The mortgage being for Rapees 200 was 
complete on registration of the deed, and once tlie 
mortgage is created an interest in the mortgaged 
property vests in the mortgagee; and he cannot be 
divested of this inteiest by any alteration or interpola
tion sab^eqiient to the registration of the deed. Of 
course, the mortgagee may not get any relief in terms 
of the deed as altered, bat his right to tlie mortgaged 
property in terms of the deed, as it stood when 
registered, cannot be impeached or impaired by any 
subsequeat event-: see Ramasamy v. Bhaioani (5), 
Ohristacharlu Y.  Karibasayya ( 6 ) ,  The Agricultural 
Cattle Insurance Go. v. Sir John Foste r FUsgeraM (7), 
Doe clem. Beanland and Others v. Hirst (8) and Hut- 
chins V . Scott (9).

Babu Trailakya iVath Ghose, for the re.spondent. 
Though the finding is that the alteration is bond fide 
but unauthorised, still the law will apply. The ques
tion of good faith and bad faith does not arise as the 
plaintiff has not come into Court with clean hands.

(1 )  (1899) L L. R. 23 Mad. 184, 187, (5 ) (1866) 3 Mad. H, C. 247.
(2 )  (1903) I. L. R. 25 All. 533, 5^2. (6 ) (1885) L  L. R. 0 Mad. 399.
(3 )  (1918) 18 C. L. J .3 5 4 , 358; (7 )  (1851) 15 Q. B. 432.
<4) (1910) i f  a  L. J. 277. (8 ) (1 8 2 1 )  23 R. R. 756.

(9 ) (18.^7) 46 R. R. 77 J, 777. :
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Tlie law will apply wliether there bas been fraud or 
not, as in the case of proinsisory notes and other 
instruments. Here is a material alteration made by 
interpolating the words “ per cent ” without the consent 
of the defendant"respondent. The law was introduced 
in England in Pigofs Gase(V). The principle in Pigofs 
Case has been extended to (i) negotiable instriimeD fcs
or promissory notes 
bought and sold notes

Master v. M iller (2)}, (ii) to 
'Powell V . Divet (8)], (lii) to 

guarantee {Davidson v. Cooper (4)] and (iv) to cawses of 
alteration by adding a party [Gardner v. Walsh (5)]. 
All these cases are coUecled in Siiffel v. The Bank 
o f  ■ England (6). In those cases fraud ” is not 
mentioned: see also Satton v. Toomer (7), Leonard 
Warringto7i v. John Early { )̂, G-ogim Ckvnder Ghose 
sr, DhuronidMir M'lmdul (d).

As to material alteratioa, it has been held that 
alteration of the rate of interest is a material altera
tion: Oodeychand Boodaji Bhaskar Jagonnath (10). 
ISTo fraud is mentioned there. Also see Aehhutanand 
Bhattacharji v. Bam Nath Bhattacharji{lV). In this 
case there is no lef^rence to fraud either, as an altera
tion in % respect ot , compound interest vitiated the 
Instrument. According to sections 87 and 89 of the 
Negotiable Instruments Act (XXVII of 1881's a material 
alteration in a promissory note vitiates a negotiable 
instrument without any question of fraud. How the 
only question is, does this law apply to a bond? As 
to the finding that the alteration was made in good
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(1 )  (1615) 11 Eep. 26,8. ; (6 ) (1882) 9 Q. B . D. 555, 5G1.
(2 )  (1791) 4 T . R. 320; 2 R. R . 399. (7 ) (1827) 7 B. & C . 416.
(3 ) (1 8 1 2 )  15 Bast 29.
(4 ) (1844) 13 M. & W . 343 ;

■ ' 67::R. E; 638. '
(5 )  (1855) 24 I.. J. Q. B. 285 ;

5 E. <& B .8 3 .

■(8) (1853) 2 E. &B. 763.;
(9 ) (1881) I. L . R. 7 Calc. 616.

(1 0 )(1 8 8 1 ) r. L. R, 6 Bom. 371.
(11) (1913) I8  G. L. J „3 o 4 , 358.
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faith, sections 92 and 93 of the Indian Evidence Act 
provide against going' behind a contiiict reduced to* 
writing. Therefore, the original intention cannot be 
proved. Further, there was no issue of ffaiid and 
mistake in this case, yet a finding lias been arrived at 
thereon. The decisions referred to b^ the otlier side 
were all cases of alteration by consent and werd 
accepted on the ground of estoppel.

;Cha.udhuri J. It is conceded that your know
ledge and consent was not there.

If the alteration was unauthorized, the instru" 
ment would be vitiated: see Pollock on Con tracts 
3rd Edition, page 62, under heading “ Unauthorized: 
Alterations.”

INDIAN LAW EBPOETS. [VOL. X L IY

WOODEOFFE J. This appeal has been heard at 
great length. The poiat which is raised is a simple 
one. The suit was brought on a mortgage bond of 
Rs. 2G0. The defence, which has been foiirid to be 
false, is that money was not borrowed, that the bond 
was not executed or registered â  ̂ the plaintiff alleges, 
but that the defendant with a view to defraud liis o w b  
creditors got up a sham mortgage and in order that 
the benami character of this transaction should not be 
discovered, he made it over to the plaintiff who htis 
taken advantage of that fact. Subsequently, it is 
alleged that there was a dispute between the plaintiff 
and the defendant about some till-shed and other mat
ters aad the plaintiff then, put in force this mortgage 
against the defendant. The defendant alleges that 
there was no consideration. It is farther alleged that 
when the mortgage, bond was in ppssesslon of the 
plai,ntiff,. the mortgage being in terms one riipee p p  
mensem, the.plaintiff fraiidulently inserted tht? weirds 
“ per ■cent.’’ in the bond, tlius making the interest from 

annas per cent, per mensem to one'rupee p>6r cent.



per mezisem. The defence of the henami cliaracter of
the document was abandoned; and the learned Judge ananda
found that consideration had been received for this M oh a n

S h a h a
document as was evidenced by a previous deposition 
of the defendant. Thereupon stress was laid ujDon the (̂ Îkdea 
alleged alteration in the document. It has been found N ah a . 

as a fact that the document has been altered. It has woodroffia 
also been found as a fact that there has been no fraud J- 
and that the document was not fraudulently altered.
It has been found as a fact, too, that it was the inten
tion of the parties, as it seems to me to be obvious 
upon reading the document, that interest was to be 
paid at the rate of one rupee per cent, per mensem.
Anybody reading this document (rupee one per men
sem) could not fail to read it in the sense in which 
both the Munsif and the Subordinate Judge have 
done, ;viz.. that interest was to be paid at the rate of 
one rupee jper cent, per mensem. The finding is that 
this was the agreement between the parties, and in 
making this alteration effect was given to the com
mon intention of the parties. It has been held as a 
matter of law, as has been pointed out in the judg
ment of the Subordinate Judge, that an alteration 
made in good faith to carry out the original intention 
of the parties does not vitiate the instrument. That 
is the rule of law; and applying the facts found to 
this rule, the finding of the Subordinate Judge dis
poses of this question.

It is unnecessary, therefore, to consider the other 
point which has been raised on behalf of the appel
lant, viz., that apart from this question altogether, 
there are a number of decisions which show that as 
soon, as a document is registered a charge is created in 
favour of the plaintiff and the plaintiff is entitled to 
enforce the charge and no alteration subsequent to the 
registration of the document can affect the validity of

YOL, XLIV.] CALCUTTA SERIES. 161



1916 tbe document. A large number of cases lias been cited 
Ananda support of this proposition. It is unnecessary to
Mohan decide that question because this case is disposed of 

upon the ground which I have already stated.
A nanda  . In my opinion the judgment and decree of

Justice Walmsley should be set aside. I accord- 
—  ingly set aside the judgment and decree of Mr, Justice
j. Walmsley and restore the judgment and decree of the

Subordinate Judge.
The appellants will be entitled to their costs of 

this appeal from the respondent.

Chaudhuri J. I agree.

a .  s. A p p e a l  a l l o w e d r
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LETTERS PATENT APPEAL,

Before Sanderson C.J. and Mockerjee J.

KRISHNA CHAR AN BARMAN
V.

SANAT ■ KUMAR DAS.*

Penalty—Interest.̂  exorbitant rate of—Inference hy Court— Court's power 
to re.iuce rate of interest— Mortgage— Release of one joint mortgagor  ̂
effect of~Contract Act {IX  of 1872), ss. 44, 74.

It is competent, to a Court to grant relief whenever the stipulatioa 
for paymeut of interest at a specified rate appears to the (Joiirfc to be a 
stipulation Dy way of penalty.

What constitutes a stipulation by way of penalty must be (leterimned 
in each itidividual case upon its own ypecial circimiHtarices,

Letters Patent Appeal No. 40 of 1914 in Appeal from Appellate 
Decree No. 56 of 1911.


