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191G We accordingly accept the l'eCOlnlnendatioll of the 
u Sessions Judge and set aside the order of the }Iag'is-.n.\IMOHA~ 

KARl\IAKAH trate aated the 24th Mat'ch 1916. 
EnrER/II:. 

1916 

June 10. 

E. H.M. 

CRIMINAL REFERENCE. 

Before Mookel'jee and Sheepsl,anks JJ. 

v. 
ElVIPEROR.* 

Thejt-J)';slwnest intenl-Bona fide claim of right to property, or me1'e 

pl'etence-Propel' qlte8tiOll for considemiion b.lI the Criminal COlt1't.~
O"iminal trespass-Evidence {lf complainant's possession, illuso?"fj-Penal 

Code (Act XLV 0/1860) ,~s. 379, 447. 

'fhe removal of property in the as,;el'tion of a bona/tde daim of right, 

though unfounded in law and filet, does not constitute theft. But a mere 

eolourable pretenct' to obtain 01' keep possPHsion of propel'ty dOt'!, not avaH 

as a defence. 

Whettwl' tile claim is bona fide or lJot must be determined upon all the 

eircumstancl'ti of the ('a~e, ano a COUl'.t on gilt not to convict nnless it hold~ 

that the claim is a lUere pretence. 

Rex v. Hall (1), R('g. v. lVade (2), Re;!.' \'. Jenne1' (3), Reg. Y. Leppa?·t! 

(4), Nassib Ghowdhry v, Nannoo Chou'dhry (5), Rwnwo Singh. v. Kali Ch1l1'n 

Misse1' (6), J[alwmed JaIl v. Khadi Sheik (7), Khettel' Natll Dutt v. Indt·o 

Jalia (8), Empress v. Budh Singh (9), in I'e Madhab lIart (10), Pandita 

v. Rahimulla Akundo (11), Ernpe?'ol' v. Sabalsang (12), Algal'asawmi Tevan 

v. Empel'Q1' (13), Hari Elmimali v. ]:.:mpe1·Ql· (14) fo])ow('d. 
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(6) (1871) 16 W. R. Cr. 18. 
(7) (1871) 16 w. R. Cr. 75. 
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79. (10) (1887) I. L. It 15 Calc. 3900. 
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(13) (1904) I. L. R. 28 Mad. 304. 
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Heidi upon the fa c ts , that even i£ tlie accused  had t'ailed to establish 191(i

his title  and possession  to the land, it  w as a oase o f  a bond M e  d ispute, am ' 

that the c o n v ic t io n  o f  th e ft  was bad.

On the ITtli Marcli one BiiraJ All filed a complaint 
against tbe accused, Arfan All, stating tliat the iattei’ 
with two others had cut and removed eight bamhoos 
from a chimp on liis ilam hiTHl covered l)y pottali 
j^o. 12, and had also tilled in a pit on aiiotliei' plot of 
land belonging to him. iiudiided in pottah Ko. 15. 
The accused was tried h j an Honorary Magistrate 
under ss. 379 and 447 of the Penal Code. He claimed the 
land of pottah No. 12 and the bamboo clump as his own 
and in his poBsesaion, and that of pottah No. 15 as the 
property, and in the possession, of his cousin Abdul 
Sobhan. It appeared that the accused was the malik 
of the hmd of x̂ ô 'tah No. 12, and that his name had 
been entered as such in cerfcain recent survey proceed
ings. The evidence of possession by tbe complainant 
of the bamboo clump was udconvincing, and the proof 
of his title shadowy. There was no evidence that he 
was in possession of the laud of pottah No. 15, while 
his title was illusory. On the otlier hand there wa’s 
reliable evidence that it was in tlie possession ol 
Abdul Sobhaii, who paid revenue for it. The name of 
the comi3lainant did not appear in either j)ottah.

The Magistrate convicted the accused under the 
above-named sections and sentenced him to small fines. 
The Sessions Judge of Sylhet referred the case to the 
High Court, under s. 438 of the Crimiual ProcedTire 
Code, recommending the reversal of the convictions 
and sentences. As to the charge of theft, he hell that 
there was no proof of title or possession in the com
plainant, but that the title lay with the accused as a 
co-sharer, and no possession adverse to his had been 
established; and, finally, that there was a complete 
want of dishonest intent. He was of opinion, with

A r fan  A li 
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lOlG i‘efereiice to the clr<irge oL' criminal trespass, tliat there 5K) evidence of the complaimint’s possession of the 
«' land, but that it was I’ather against such, claim.

EmPEHOR. 'I ■ o  1-Ko one ;ip[>eui‘t‘d in the Ixclei'ence.

Mookerjee Aî D Sheepshanks JJ. Tiie coinplai u- 
aiit SnraJ Ali and tiie accased Ati'an All are eonsins. 
On the 17th Marcli 1910 BnraJ Ali lodged a com
plaint against Arfan All tliat the latter, aloo" with 
two others, had, on the 14th Marcli. cut away eight 
lianiboos froni his ilmn htnd, and had also lilled in a 
pit made by his sons on auother plot of land with a, 
view to catch fish. A.rtan Ali was placed on 1)is trial 
l)efore an HonoL'ary Magistrate and was cinirg(Hl with 
offences under sections ‘->79 and 4-1-7 ol ;the Indian 
Penal Code, n a m e l y , t h a t  he had disliojiestly cut 
and remoTedeight bmiboos ii'oni hind in pottali Nv). 12 
in the possession ot Suraj A li: and. secondly, that lie 
had committed criminal trespass on cornphiinant’s land 
in pottah No. 15 with intent to iill in a pit made by 
his sons. The defence in substance was that the land 
of pottah No. 12 belon/?ed to the accused and wa,s in his 
possession, and tliat he had hiwlnlly taken his own 
bamboos. He tnrther denied that he liad tilled, in anv 
pit, and stated that the land in pottah No. 1,5 was the 
property of his cousin, Abdul Sobhan, wlio was in 
possession thereof. The Honorary Magistrate has con
victed the accused and has sentenced him to pay a 
fine of Rs. 5 and Rs. 3 iinder sections 379 and 447, 
respectively, in default to suffer rigorous imprison
ment for five days irnder each section. The S*essions 
Judge has recommended that the convictions and 
sentences be set aside, as the elements necessary for a 
coiiylction for theft and criminal trespass have not 
been Bstablished. We are of opinion that the view 
take a by the Sessi ons Judge is correct.
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To susttiiii a conviction rindei' section 379, it is 1916 
necessary to prove a dishonest intention to take aufajTali 
property out of tiie possession of another person. 
Consequently, where i3iQj)ert.y is removed in the asser- 
tion of a bond fide claim, ot; right, the removal does not 
constitute thelt. Tiie claim of right must be an honest 
one, though it may he unfounded in law or in fact.
If the claim is not made in good faith, but is a mere 
colourable pretence to obtain or to keep possession, it 
a Avails not as a defence. In the present case, the 
accused admits that he did cut t]ie bamboos, bub he 
maintains that the bamboo cUimx} p '̂operty
and is in, his possession. Now, even the witnesses for 
tlie complainant admit that the accused is proprie
tor of the land in potfcah Ko. 12. The name of the 
accused is in the pottah, while the name of the com'’ 
plainant l s  not to be found there. No reason is assign
ed for the absence of his name, sliouid he reallv 
be a cotsharer. He admits that he does not know 
the area of the land iachided in pottah No. 12. His 
witnesses seek to establish that he pays revemie 
through his cousin, the accused, but he himself does 
not venture to assert this. Then, again, while some of 
the witnesses seek to make out an amicable parti- 
tion between the co-sharers, the complainant does nob 
make any such allegation. The evidence of exclusive 
possession b.y the complainant of the bamboo clump, 
is, as the Sessions Judge rightly observes, eKtremely 
uiicoovincing, while the proof o f  his alleged title is 
even more shadowy. Consequently, even if we do not 
hold that the accused has estabUshed his title and 
possession, there is no room for controversy that thiB 
is a case ot bond fide dispute as to title and possession , 
and the accused cannot be held to have dishonestly 
cut and removed the bamboos. The principle appli
cable in circuinstances like these is well settled and
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1916 is stated In works of liigii aiitliorifcy. Sir Matthew
Aepan Ali

Hale in liis Pleas of tlie Grown (YoL I, pp. 508, 509) 
observes in liis quaint style, “ it is tlie mind tliat 

Î mperor. taking of another’s goods to be a felony oi-
a bare trespass only, but because the intention and 
inind are secret, the intention must be Judged by 
circumstances of the fact, and though, these circuin"- 
stances are various and may sometimes deceive, yet- 
regularly and ordinarily these circumstances follow
ing direct in this case. If A, thinking he liath a ti(-,le 
to the horse of Z>, seiseth it as his own, or supposing 
that B holds of him, distrains the horse of B without 
cause, this regularly makes it no .felony, but a. trespass, 
because there is a i.)t,’etence of title ; but ŷet; this may 
be but a trick to colour a felony, and tlie oidinary
discovery of a felonious intent is, if the party d.ofch it** . 1̂:
secretly, or being charged with the goods denies it.’" 
To the same effect is Sir Edward Hyde Bast in his 
Pleas of the Grown (Vol. II, p. 650.): “ in any case, if 
there be any fair pretence of property or right in tlie 
prisoner, or if it be brought into doubt at till, the 
Court will direct an jict]uittal; for it is not tit that 
such disputes should be settled in a. manner to l)rlng 
men’s lives into jeopardy.” Ha,wkins puts tlie matter 
iu much the same way in his Pleas of the Crown (Vol- 
1, Book L Ch. 19, sec. 12): see also v. Hall (1), 
U e q .  V . W a d e { ^ ) ,  R e x w  J e n n e r { ? > ) ,  R e g .  v .  L e p j 3 a r d ( ^ k ) .  

Tlie same principle has been recognised and applied 
in a long line of cases in Indian Courts : Khatter Nath 
DiiU'wIndro JaK%(p)  ̂ Hari Bhiiimali v. Empey'or 
(6), Algamsaiumi Tei)Ctn-\\ Emperor {]), which show 
that a conviction for theft cannot be sustained if there

(1 ) (1828 ) 3 0 . & P. 409. ( 4)  (1 8 6 4 ) 4 F . & F . 51.

(2) (1869) 11 Cox 549. (6) (1871) 16 W . II. Or 78.
(3) (1829) 7 L. J. M. G. (0. S.) 79. (e) (1905) 9 G. W. N. 974.

(7) (1904) I. L. E, 28 Mad. 304.
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is a honci fide assertion of a claim of riglit, but a mere 
assertion of a claim does not oust tiie Jurisdiction of 
tlie Criminal Court; wlietlier the '‘claim is honest 
must be decided by the Court from all the circtim- 
stances of the case, and, as has been said, it should 
not convict unless it is in a position to say that the 
claim is a mere pretence : JSfassih Qhoiodhry v, Nannoo 
Choivdfirn (1). Rimnoo Singh v. Kali Churn Misse7' 
C2), Mahomed Jan Khadi Sheik (3),- In re 
Madhah Mari (4-), Pandita v. Rahimidla Akundo (5), 
Empress v. Budh  ̂ Singh (6), Emperor Sabal- 
sang (7). In the case before us, we agree with the 
Sessions Judge that there is a complete absence of 
any indication of dislionest intention and that, conse- 
quently, the conviction under section 379 cannot be 
supported.'

As regards the conviction under section 41:7, there 
is really no evidence that the complainant is in posses
sion of the la nds of pottah No. 15, while the evidence 
as to his title is still more Illusory than in the case of 
pottah No. 12. On the other hand, there is reliable 
evidence that Abdul Soblian holds possession of the 
land of pottah No. 15 and pays revenue for it.. In 
these circunistaiices, it is impossible to hold that the 
accused entered into any land in the possession of the 
complainant with intent to commit an offence or to 
annoy the person in possession thereof: Empress v. 
Budh Singh (6), In re Shistidhiir Parm  (8). The 
conviction under section 447 cannot accordingly be 
sustained.

W?) accept the recommendation of the Sessions

1916 

A rfan" AXi
V.

E m perob ,

(1) (1871) 16 W. R. Cl-. 47.
(2 )  (1 8 7 1 ) Ifi W . R. Cr. 18.
(3) (1871) 16 W. R. Or. 75.
(4) (1887) I.'L. R. 15 Calc. 390 N.

(5) (1900) I. L. R. 27 Calc. 501.
(6) (1879) L L. R. 2 AIL 101.
(7) (1902) 4 Bom. L. R. 936.
(8) (1872) 9 B. L. R. A pp . 1'9.



i'9i6 Judge, set aside the convictions and sentences, a,n(f
refunded.

K^n'Mon. E .  H - M .  Cfo/n.̂ iG'tioji sf'l aside.
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R E F E R E N C E  UNDER TH E STAWP ACT.

B efore Sividerxon C. .j., M<jol'erjefl and Cliandhuri JJ.

iMi; UNOTYPE ATStD MACHINERY, LD. AND THK 
J ~ u . WINDSOR PRESS OF CATX’ITTTA. /n

Ilire-purchase Agreem ent— Agreem ent to hire nuuihiuerii^ lahether com^eycvicf’ 
or agreement— Stamp chi,iy— Stamp A ct ( I I  o f  IS09), ti. 2 (1 0 ), Srh. / ,  

A rt. 5, c l  (e).

A  liire-purcluise agTeemeut, not bciri.ii' an agToeiiH'tii to j ;̂iurcliaHi* but 

sim ply an ftgreement to hire the m acliinei’y  in <jiie8(ioii w itli au op tion  on 
llie pavk o f  t\ie lurev to purcliuse, com es w ithin  the m ea m n g  o f  A.rV. 5 , 

cl. (c )  o f  Sell. I to the Stamp A ct, an<] is, therefore, li!ii)le to a Htaiii;,* 

duty o f  e ight aim as.

Helbt) V. M n tth em {\ )  to.

R efeeence to the High Court nnder section 57 of 
the Iiidian StamiJ Act (II of 1899) by the Boaitl. of 
Revenue, Bengal.

On the 28th Jamiary 1916, the Ooliectov of Cnlciitt,a 
Bulmitbed the hire-purchase agreement, dated 8th 
Jmie 1914. between Linotype and Machinery, Ixl and 
tlie Wiiidaor Press, Calcutta, to the CommiHsioner of 
the Presidency Division with a view to obtain a deci
sion of the chief controlling revenue tiutliority as to 
the correct amount of stamp duty leviable ihere- 
on. The document on which no stamp duty had 
been paid at the time of execution was produced fot‘

Refei-e'ir-e under thfi Indian Stam p A ct  ( I I  o f  1899 ).

[1 8 9 5 ] A. C, 471.


