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ORIGINAL CIVIL.

Bî fore Qrciiccti J.

BASANTA KUMAR DAS
April 17.

KUS0M KDMARI DASI.*

Practice—Partition mil—Parties— Review— Civil Frocedura Code (Act V 
of 1908) s. 152, 0. XLVII.  r. 1.— Partition of imdi'oided tiliare—  
Fraudxdent representation.

Where the mortga;.>-e0s of the plaintififi’ «bare in a parliLioii suit applied 
(i) to be added as parties to the suit, and (ii) for rovocaiioa of an order 
made by another Jiidge directing a wale of the orie-t’onrth share ol; certain 
premises which is one of the properties t') be partif;i(|̂ Mi in t'lio suit on the 
ground that the conduct of the mortgagors and their urtorneys was 
fraudulent and that the said order was made without jurisdiotion :~~

Held, that one Judge cannot set aside an order made by another Judge, 
even though tlie order be wrong. The reine<ly lies in review on the 
grounds set out in Order XLVII, r. 1.

Sharup Chand Mala y. Pat Dassce (1), Jalra Mohm Sen y. Aui'/ti? 
Chafidra Chowdhry (2) veteired to.

T h is was a rule nisi obtai oed by the mortgagees of 
fche plaintiffs’ slvcU’e in a partltioii salt.

The laortgagees applied (l) fc() be tiiade purineH to the 
suit, and (ii) for th,e setting aside of a,!i order made by 
Ohandhuri J„ on the applieatiori oE GHriraiii DaBiy 
one of the defendants for the sale of one’-Coiirth 
sliam^of premises Nos. 4 an.d 5, Jackson 0 h lt  Street, 
which is one of the propertle:! to be partitioned in the 
suit. Several mortgages were executed on, varionB 
dates, sabseqnent to the date of the institntion of th©

: Application in Originttl Oivil_Suifc: No. 472 ot, 1910, ,

(I) (1887) 1 . 1 ;, R. 14 Oalov 627, (3) (1896) 1. L. K. 24 Calc. 384, 3M-



suit, purporting to cliarge the plaiutiffis' undiviclecl 1916
half share in the estate of Dinabanclhii Das, which, b a s a n t a

estate was the suib|eet-matter of the partition suit, A ivriMAR Das 
decree was passed, after the mortgages were executed, kosfm
whereby it was declared that the plaintiffs were 
entitled to a one-third share and not one-half share in 
the estate of Dioabandlm Das. On this ground the 
mortgagees charged the mortgagors and their attorneys 
with fraudulent representation. On the 9th August 
1915, Chaudhuri J. made-an order for the sale of the 
one-fourth undivided share of Nos. 4 and 5, Jackson 
0-hat Street.

Mr. Das, for the mortgageeB, submitted that 
the Court coul# make no order tor sale of fcke undivid
ed share of the JacivSon G-h0,t Street property so as to 
affect his mortgage. The real point is, is the property 
ordered to be sold the subject-matter of the suit ? It 
is an undiNdded one-fourth share, other persons who 
are not parties to this suit being interested in the 
remaining three-fourths. This remaining one-fourth 
share could not possibly be partitioned,

Mr. B. 0. for Girirani Dasi, one of the
defendants in the partitijpn suit  ̂ in opposing the 
application, sabmitted that in an interlocutory appli
cation charges of fr^ud could not be dealt with, nor 
could an order made by one Judge be set aside by an 
interlocutory order made by another Judge. That 
the mortgagees could not be made parties. That an 
undivided share can be partitioned. It can be allotted; 
to one or other of the parties or it cair be sold and the 
sale-proceeds divided. The undivided share of the 
Jackson GhAt Street property was ih erefore one of the 
properties the subject-matter of this suit, and the mort
gagee is bound: by the order. He CitM
the following authorities : PLirushottam Atmaram
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3 916 JanardanQ-)^ FoolGOonviry Dasi Y, Wooday Oliundp/r 
Biswas (2), MoJiindrobhoosun Bisivas v. Shoshee- 

KumabDas ihoosim Bis vas Mahomed Ka.dm Shah y. H. S. 
Kiremr B'iUs (4), Hem Chwider Ghose v. TluUco Moni Debt (5). 
kujiari Sircar (with him 3ir. Goswami), tor tlie

purchaser, Shaoiermiill Birrtick, sripporlied Mr. M'ifcfcer.
Mr. P. ISf. Chatterji, tor Kasiiin Kiiinari. Dasi, tlie 

iirsfc cief(3iidant in the partition suit, ;ilso Htipport(3d 
Mr. Mitcer.

Mr. S. R. Das, in reply. No doubt by consent an 
order could be made for the Hale of the ondivided 
share, and the sale-proceeds divided. But that would 
not be a partition. The only power to sell i‘or tlie 
purposes of the partition is under the Partition Act, 
where under certain circumstances, •which are not 
present in this case, the Court nia,y direct I sale for 
the purposes of x)artition. Undoubtedly he took the 
mortgage pending this i)artition suit and lie is l,)ound 
by all such orders made in this suit which are (i) 
strictly necessary for the purposes of the partition 
and (ii) in respect of property capable of being parti
tioned in this suit. The undivided share ol tlie 
Jackson Ghat Street prox^erty could not be partitioned 
in this suit; it was therefore not a subject-niatteu' of 
this suit, and any order made in this suit in respect 
of that property is without jurisdiction and cannot 
affect him. Under partition every member is enti
tled to a separate and exclusive possession of the 
share given to Mm. The plaintiffs have not that 
separate and excltisive share. So far as a Mltakshara 
family is concerned there is no difficulty ixi parti
tioning an -undivided sha;rê  He referred to R. D. 
Mitoa’s Law of Partition, pp. 302, 396 ; Maine’s Hindu

(1 ) (18 99 ) I .  597 . ( 3 )  (1 8 8 0 )  1. I j. R . 5 C alc. 8 S 2 ;

(2) (1S98) I .L 3 . 25 649, &52, {4>
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Law, p. 688, s. 492, and S r i m o h a n  T h a k u r  v. M a e g r e -  
g o  r  { I ) .  He relied on P i i r m l i o t t a m  v .  A t m a r a m  
Jcmurdan(2).

[G reates J. Yon do not attack this sale as being 
fraudulent ?]

No, not against any party otlier than my mortgagee.
Tiie Court has inherent power to recall any order 

made without jurisdiction : H i r a l a l  M u k e r j i  v. 
Premamoyee Dehi (5).

C'lir. adv. vult.

BARAN’Ti 
K u h ak  D as-

V .

Ivusuii
K u m a r i

D a s i.

1916

(xREAVES J. This is an application made in a parti
tion snit by the mortgagees of the plaintiffs’ shares 
asking (i) to be added as i)arties and to be allowed tO' 
appear all pftceedings in this OoiiTt and before tlie 
Commissioner of Partition and the Receiver at their 
owm costs, such costs to be added to their claim as 
mortgagees, (ii) for revocation of an order of the 9th 
August 1915, directing {inter alia) a sale of the one- 
fourth share of the premises Nos. 4 and 5, Jacksoii 
Grhat Street, which is one of the proi)erties to be parti
tioned in tlie suit for the iDurpose of defraying the 
costs of the suit. Other relief is also sought. The 
suit was instituted on the 17th May 1910. The mort
gages were reBpectively executed on. the 5tli August 
1910, the 26th July 1911, the 29th May 1912 and the 30th 
August 1913, and purported to charge the plalntifEs  ̂
undivided half share in the estate of one Dlnabaiidhii 
Das, whicb estate is tlae subject-matter of the partitigii

A decree was m on the 4th January ̂
1912, from. the plaintife were
entitled to a one-third and not a one'half share in. the

(1) (1901) I. L. E. 28 Gale. 769, (2) (1899) I. L. E. 23 Bom. 597i
2. orL. J. S06,:308.; r
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1916 evstate of Diiiabatidlui Das, aiid, fchc inorl-.oau'ceH clmrge 
B^~~A tlipJrinortgagors, the plaintiffs and tiu'ii'attortiey.s with. 

Kumar Das fraudulently representing that tliey wore entitled to a, 
Kusum oue-lialf share, whereas tliey lii I'act knew that tliey 
ivuMARi were only entitled to a one-tliitxl share. On the 9th, 

—— Augiisfc 1915, an order was inaxie l)y Mr. Justice 
<}i!EAV-Es J. 0}jtaiidhnri gi'i''ing liberty to sel! th.e nioveaJjles and 

the one-fourth andivided share oi' 4 and 5, Jackson 
Ghat Street, free from encnml)ranees for tije purpose 
of imyiiip the costs already incurred in the salt and 
the expenses of the partition.

The parties to the salt agreed among tlieniselves 
that the one-fourth share in I- and o, Jackson Ghat 
Street, should be offered to tlie co-sharer for Rs. 35,000. 
A contract at tliis price was eventujffMy (uittux'd into, 
not with the co-sharer but witli a,notlier perst)n whose 

/ name was disclosed at a late stage. The conveyance 
has been approved, tlû  earnest nxoiuVy lias been paid, 
and the 20th March lust -was fixed for completion.

I should say here that upon the materials before 
me the applicant has not sativsfied, me that the sale was 
not fair and aboveboard and that the price waa not a 
fair one, and I see no grounds for believing, upon the 
materials before me, that the sale was collusive or 
fiaudulent. So far as the applicant a,sks to b:‘ added 
as a i ârty and to attend the proceedings sit his ow'n 
expense, I should have been disposed to acced(v to liis 
application having regard to the coiidact of the moi*t- 
gagors, but I understand that he does not now (leslre 
this unless tl am prepared to set aside the sale an the 
ground that Mr. Justice Chaudliuri’s order was made 
wi thout | a risdiction. I'his is t lie suba ta jitî i l q n es t f oil 
which has been argued before me. It Is said that 
Mr. Justice Chaudhnri iiad no jurisdiction to make 
such an order as he did, as tlie one-fourth share of 
Nos. 4 and 5, Jackson Ghat Street camiot be pai*titioned
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B asan ta  
K u m ab  D as

V.
Kobum 

K omaju 
Das£. :

GrEAVEsS J.

ill fchi,s vSiiit in the ubseiKie o f  the o th er  co-sburerB  
th erein .

It is said fcluit this is a .snit foi* partition by metes 
and toeioKls, awcl there can he no partifciou by metes 
iiiid bounds of a oiie-foiirth rrndivided share,, that there 
is no power to direct a sale, as such jwwer only arisâ i 
iindef the Partition Act, aiKl a case like this does not 
fall within the provisions oi the Act empowering a 
sale; and, lastly, it is said that there can be allotment 
of the share in the suit to one of the ])arties thereof as 
there could be no separate and exclusive user of an 
undivided one-fourth share.

For these reasons, it is said that Mr. Justice Chau- 
dhuri’s order was wrong and made witliout Jiirisdic- 
tion, and I am asked to so hold. I express no opi
nion, as Jo th#correctness or otherwise of tlie order 
of Mr. Justice Ghaudhuri. i  think it would be quite 
wrong for me to do so, and I know of no pro\dsion of 
tlie Code of Gi vil Procedure wliicli eiii|>owers me 
to sit in app'eal, as I am asked to do, upon Mr. Justice 
Chaudliuri’s order. Section 152 of the Civil Procedure 
Code provides for the correction of clerical or arith
metical mistakes in orders, and this application cer
tainly does not fall witliin the provisions of that 

■ ■ s e c t i o n . ' : ; ; V
Order X L ¥ il. rule 1 (the review  ordf^r) provides 

lo r  a review  if there is some rnistake or erro on the 
iace of tlie record, or i f  it is sticjw'n tliat the decision 
of the Court has proceeded upbn a mis o f
the law, and decided a.̂  case contrary ta a deeislbii 
whicfe is binding upon tlie Court to wM cli tii&:̂ â 
cation for review i : see S f i a r u j o  ' G h a f i § ( M ^
v. Pal Dassm (1), Jatra Molmn f̂ en v. AuMiit Chan
dra Chowdhri/i2).

In the present case, X caii find no mistake or error
(1) (1887) I. L. R. 14 Caic. 627. (2| (1898) 1. L. B. 24 Gale. B34, 33*i. ■
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1916 oil. the face of tlie record, nor have I l)eeu referred to
Bâ ta aiifcliority which has decided tliat an, undivided

Kumae Das share cannot bs partitioned in a suit constituted lik©
Kusqh ttie present suit. Accordingly, in my opinion, the
KuMABr provisions of Oriier XLVII, ruĥ  1, are not applicable
_!.■ to this case. Lasdy, I was asked to say tliat the

Qrba.vesJ. lias inhereiif jarisdiction to review its own
orders and that this is a case for tho exercise of 
such jurisdiction. This may be so in, a case of fraud 
or under special cLrcuinstances, but, in rny opinion, 
the i>rinciple does not apply he.i-e.

I tliink, therefore, that this application is miscon
ceived and tliat the Rule nmst be diacharmed with 
costs. But I direct tiie Taxing Officer in taxing the 
costs to disallow the entire costs of tlie jiiildavit of 
Shamermull Parruck filed on the -i ,̂ Ap|,’il 1916. 
That affidavit sets out in full an enornious number of 
letters, most of which are quite immaterial, and the 
affidavit seems to me to be di'awn entirely for the 
purf)ose of making costs.

I also direct the Taxing Oiieer to look carefully 
into the affidavit of Soshee Bhusan Dutt, tiled on the 
6tli April 1916, to ascertain, if, as was stated to me, it is 
practically in identical tei’nis with other affidaylfes 
filed on this application, and if this so appears I direct 
him to disallow the costs of this aiiidavi I..

ii. R. ' , M u l e  ( l l s c h a r f j / e d .
Attorneys for the applicants: 11 N, . Basil tf* Oo.
Attorneys.for the defendants J, N, MiUery B, ' 

*^ ferand,A ^.i^
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