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NOBIN CHANDERA BARUA
v,
CHANDRA MADHAB BARUA,

(Ot AETEAL FR%;L THE HIGH COURT AT FORT WILLIAM N BENGAL,)

Accounts, suit for— Limitation Act (XV of 1577), Sch. 11, Art. 89, and
s. S.—Prinvipal anl Agent—=Death of Principal leaving sons some of
whomn were minors— Proprictor appointed by co-proprietors manager of
estate for payment of joint debis—Omission o bring cross-appeal to
High Court or file cross-ohjections under s. 561, Civil Procedure
Cade, 1852 —-Bar to decree for claim in full on appeal to Privy
Council.

In this case, which wa+ an appeal from the decision of the High Court
in Chandre 3ladhab Borva v, Nobin Chandre é(rf ua (1), their Lmdshlps
of the Judicial Comnittce found that there was no evidence of uny kind
that a demand for and refusal of accounts was made after the death of the
plaintiifs’ (appellants’) father ; and that there was nothing in the plaint to
jastify the inference drawn by the High Court in that respect adversely
to the plaintiffs,

Held, thai the minor plaintills being eatitled to the beuefit of g. 8 of
the Limitation Act, 1877, agd Art.89 of Sch. [T of that Act being applic-
able to the suit, there was nothing in the provisions of that Article to
protect the defendant (respondent) against the liability to x nder accounts
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from July 1895 (as decreed by the Subordinate Judge) and limit his Habil-
ity to do so only from August 1901 (ay decided by the High Couart),  Tn
the absence of any cross-appeal by the plaintiffs to the High Gourt, or any
eross objections filed hy them under s. 5L of the Civil Procedure (! jode,
1882, they could not obtain on this appeal a decree for account« For the
whole period of the ageney, but they were entitled to the restoration of the

order of the Subordinate Judge for accounts for the Tonger periad.

APPEAL No. 4 of 1915 from a judgment and decree
(11th Jane 1912) of the High Court at Caleutta which
varied a judgment and decroe (218t May 1910) of the
Subordinate Judge of Goalpara.

The plaintiffs were appellants to IHis Majesty in
Council.

The main question for determination on the present
appeal was whether the appellant’s claim that the
respondent was liable to render him accounts was
barred by limitation.

The facts which led up to this litigation will be
found sufficiently stated in the report of the appeal to
the High Court in Chandra M wdhab l;cu it v. Nobin
Chandra Barua (1).

The ‘Lllegul liability of the vespondent to account
arose oub of his management of o ltakhraj estate in the
district of Goalpara comprising (amongst other Lands)
a large tract of forest land. The appellants’ fathar
Nanda Kumar Bggua was the owner of one moiety of
the usmte, and his uncles the rvespondent and Chandi
Charan Barua were the owners of the other moiety
of the estate which had become heavily involved in
debt; and the arrangement made in 1887 was that the
respondent should take sole charge of and manage the

- forest land 80 as to pay off the debts out of the incomg

and collections; and that e should render aceounts

of his ma¥agement from Lxme to time to his nephow
dea Kums w Barua.

(1) (1912) . L. R. 40 Cale. 108,
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Nanda Kumar Barua died in 18939, leaving three
sons, two of whom were minors.

The suit was brought on 12th September 1904 on

the allegation that no accounts had ever been render-

ed, which was denied by the respondent, who also
pleaded limitation as barring the suit.

The Subordinate Judge found on the evidence (i)
‘that the respondent managed the forest land from the
end of the Bengali year 1293 (corresponding to the
10th April 1887) to the date of a notice which was
given of the termination of the arrangement for his
management, namely, 16th January 1902; (il) that he
did not render any accounts during the whole of that
period ; (iii) that the respondent. was an agent for
Nanda Komar Barua down to the latter’s death (July
1899), but was ngt thereafter agent for the appellants ;
and (iv) t#at Nan®a Kumar Barua demanded accounts
from . the respondent at the end of 1897 (April 1891)
and that the respondent must be taken to have refused
to render them; but that from that time onward no
demand was ma,de on him for accounts either by

'Nanda Kumar Barua or by the appellants down to the

termination of his management.

On these ﬁndm gs the Subordinate J udge held th&t

for the period prior to the death of Nanda Kumar Barua
the suit was governed by Article 89 o‘@"the Limitation
Act, 1877, and the appellants were entitled to accounts
from the month of Sraban 1308 (July-August 1896) to
the date of their father’s death; that Article 19 20 of the

Limitation Act was applicable for the period after

Nanda Kumar Barua's death, and the suit was there-
:fomﬁot barrved ; and that the appellants were therefore
entitled to an account from the respondent £ R July
1896 to 16th Janua,ry 1902 ; and the smt was accord.
ingly decreed on that basis with costs.

~ An appeal by the respondent to the High Court
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was heard bv STEPHEN and RICHARDSON JJ. who held
that in 1306 (1899-1900) shortly before Nanda Kumar
Baruw’s death accounts were demanded from the
respondent which demand was not complied with ;
that atter Nanda Kamar Barud’s death the respondent
became agent for the appeilant: as he had been for
their ftather: that Arvticle 89 of the Limitation Act
applied to both periods, and so far as the first period
was concerned limitation would run from the date of
the demand made in Nanda Kumar Barua’s life-time
that after his death i6 must be taken from the plaint,
though not proved, that the appellants continued bo
demand accounts as long as the ageney lasted, and that
limitation would run from the termination of the
agency. The appellants were thevelore entitled to
accounts only from Bhadra to Magh~(August 1901 to
January 1602), and that as to the rot of the elaim the
suit wasg barred.

The High Court allowed the appeal and decreed
accordingly.

On this appeal,

Sir William Garth, for the appellants, contended

that there was no demand for and refusal of accounts

during the ruapandent s management within the mcean-
ingof Schoduled oI of Arvticle 89 of the Limitad tion Act,
1877 5 at any rate. there wus 1o such demand and
refusal after April 1891, The High Court had wrongly
held that there was a demand and refusal in 1806
(1899); and also had errved in finding that the appel-
lants repeatedly demanded and were refused accounts

alter Nanda Kumar Barow’s death. The High Cotirt
Cin so fipding acted on an inference from some state-
~ment in the plaint, but there wasg admittedly no

gy’idence of -any such demand and refusal. Reference

- was made to dnundomoyee Chowdhrani v. Sheeb
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Chunder Roy (1) and Madho Persad v.Gujadhar (2)
as showing that a strict construction should not be
applied to pleadings in Indian mofussil suits. The
agency admittedly continued until the notice terminat-
ing it, and the date of suit was within 8 years of the
termination of the agency. The point aunder saction
8 of the limitation was decided by the Subordinate
Judge in favour of the appellants. The appellants’
claim should have been decreed for the whole period
of the agency.

De Gruyther, K.C., and B. I)wbe for the respondent.
''he Subordinate Judge disallowed the appellants’
claim in part, and there having been no cross-appeal
by them 'to the High Court from that decision, and
no cross-obhjections having been filed vwuder section 561
of the Civil cedure Code, 1882, the appellants if
%uccesgfﬁl were not entitled to have the suit decreed
in fall: they were in any case only entitled to accounts
from 1896 as given by the first Court: see section 540
of - the Civil Procedure Code, 1882. Treating Nanda
Kumar Barua as principal, the agency of the rés-
pondent terminated at his death, and his sons could
bring a suit for accounts only within 3 years ol his
death. Hach of the sons held in the father’s death
a specific one- third share. The wminors could not
appoint an agent, but the adult son having allowed
the respondent to continuae to act, there was an implied
agency, and the respondent being thus agent for the
‘adult member, the suait, so far as he was concerned was
barred. The eldest gon as managing member of the
WIV on his father’'s death was ctpable of O‘tVUlO
an absolute dhcharge and limitation was therefore, |
it was submitted, not suspended against thg minors.
Reference was made to Mayne’s Hindu L“tw 7th Bd.

(1) (1862) 9 Moo. L. A. 287,301, (2(183) L. L. R. 11 Cle. 111&18
. ' LoROIT ECAL 186,192,
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pe umrctph% 835, 886 and 372; Kishowe Prasad v. Hor
Narain Singh (1) and Sheo Shanlar Ram v. Jaddo
Kuwnmvar (2). )

Sir William Garth, called on to reply only on the
point of procedure, submitled that a special appeal
might be granted nienic pro tunc, to give the appellants
the velief to which they were entitled in the suit,

The judgment of their Lovdships was delivered by

Lorp PArRMooOR. The appellants’ father, Nanda
Kumar Barna, was the owner of one moiety and hig
uncles, the respondent and Chandi Charan Barua, were
the owners of the other moiety of a lalkhraj estate in
the district of Goalpara comprising w large tract of
forest land. In orabout the year 189L Nanda Kinmar
Barua entered into an agrecment \Vll;hmt«h(‘ l(“w[)()n(l(‘ll
under which the respondent way (lppmnml coent for
the purpose of collecting rents and profits from Ghe
forest land, in order gradually o pay olf a heavy
debt, rendering accounts of his managemont, from tine
to time, to Nanda Kumar Baraa. Nanda Kumar Barcua
died in July 1899. He left three sons, the appellants,
two of whom were minors. For about two yoeurs
after the death of the appellanty’ father, the respondent
managed the property on the same ferms as before.
The agency waditerminated by a notice dated the
16th January, 1902. In September 1904 the appellants
commenced a suit against the respondent claiming
a declaration that the respondent was linble to render
accounts to the plainiiffy of the amount relised

‘respect of the said property for the whole pariod

ray o . ~ . - R * 1 ) . M
of the agency. The Subordinate Judge ordered on

~account of the income and expenditure in regard to the
Forest (l‘unber) Mahal, belonging jointly to both

(- (1911) I LS R. 33 All 272 (2) (1914) L L. R, 36 All 488 .
T. R. 381 A. 45. L. R 41 1, A. 216,
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parties, from the wonth of Sraban 1303 B.S. (1) to the
month of Magh 1318 B.S. (). Against tl_us order the
resﬁond.ent appealed to the High Court. The appeal
was allowed and the order of the Subovdinate Judge
was varvied so as to limit the account to five months
from Bhadra to Magh 1308 (3). 1t is against this order
that the appeal ig brought.

Daring the course of the argument, the counsel for
the appellants asked that accounts should be ordered
for the whole period of the agency, but in the absence
of any cross-appeal to the High Court, or of any memo-
andum such as is required to be filed under section

561 of the Code of Clvil Procedure 1882, it is not

competent for the appellants to get any favther remedy
than tilre restoration of the order of the Subordinate
Judge. %It is gg,nepessary to consider the argument
addressed to their Lordships as to any liability to
account from an earlier date. The qusstion on appeal
“1s limited to the -—onsideration whether the order of
the Subordinate Judge should be restored.

It was not argued bafore their Lordships thdt, after
the death of Nanda Kumar Barua in Sraban 1306 (4) the

position -of the respondent was altered or that he

became a trustee in place of un agent. Consequenily,
Article 89 of the Limitation Acb,@}SW, applies, and
the only point for dacision is whether the “provi-
sions contained in this Arbicle protect the respondent
against a liability to render accounts from the month
of Sraban 1303 B.S. (5) and limit his liability to render
accounts from Bhadra 1308(6). In their Lordships’
,9»?"11011 the order of the Subordinate Judge ghould
be restored. | .

In’ section 89 of the Limitation Acb.wi; period

(1) July-August 1896, (4) July 1899,
(2) January 1902. (6) July-August 1806,
(3) August 1901 to Jaunary 1902, (6) August 1901,

~1
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of limilation is three years from the date when the
account is demanded and refused, or from the concelu-
sion of the agency. It appears doubtful how far there
had been any demand and refusal daring the life-time
of Nanda Kumar Barua, bub in any case at the date of
his death his representatives would have been entitled
to demand an account for a period of three years.
There is no evidence of any kind that a demand and
refusal of accounts were made by or on behall of
the appellants after the death of Nanda Kumar Barua.

The learned Judges of the High Court appear to
have acted on a stutement in the plaint of the appel-
lants. They hold that from the kunguage of the pleading
they must sappose that demands were going on as
long as the business was in existence, ‘(l,ll]lml“h the
dates of the demands are not given oy pmvml Their
Lordships cannot find in the plaint any statement
which would justify the inference which the Learned

S Judges have drawn. and in the absence ol evidence

are of opinion that no such inference can properly be
drawn adversely to the claim of the appellants. The
statement of objections on the pavt of the respondent

‘does not allege that there has been any demand and

refusal of accounts after the death of Nanda Kuwmar
Barua. The wulﬁlco of the respondent is inconsis-
tent with any such case, since he states that he had
settled the accounts with Nanda Kuwmar and with the
appellants in 1306 and 1307 (1). Mhis evidence is not

~ believed by the Subordinate Judge. Fe finds that

during the period ol the management the respondent
has furnished no accounts and has not, by any \(W
Nanda Kumar or his heirs, been exemptod from the
duty of fugnishing accounts. |

A subordinate question was raised on section ¥ of

(1) 1899 and 1900.
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the Limitation Act. The answer is that the two
appellants who were minors did not come of age until
a month or two before the case was heard by the
Subordinate Judge, and that the appellant who was
of age, Nobin Chandra, was not capable of giving a
discharge which would bind the two minors.

Their Lordships will humbly advise His Majesty
that the appeal should be ullowed and that the order
of the Subordinate Judge shonld be restored with
costs here and below. |

Appeal allowed.

Solicitors for the appellants : 1'. L. Wilson § Co.
Solicitors for the respondent: Barrow, Rogers &
Nevill. | ‘
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