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^  SECRETARY OF STATE FOR INDIA
Aug, 22. -i,.

GANGADHAR NANDA.

Sni—LiniHat'mi—Bengal Tenancjj Act{VJIIof 18S5)̂  ss. 104H  ̂ sub s. (5'),
1S4̂  lS6~LmUaiio7i Act {IX  of 290S), ss. 29, 25, sm5-s. (5),.
appUealiUly of—Civil Procedure Code {Ad V of 190S) s. 80.

A instituted a suit under s. 104H of the Bengal Tenancy r ĉt against 
tliQ Secretary of State for iBdia in Council ou the lOfch December 1910, in 
respect o£ a village, tlie BecorJ of Rights o£ wliich was finally publialicd on 
the 2ad Jiuie 1910. A. took exception to the latter. Prior to the institu­
tion of the suit, A served a noticG on the defendant as required by s 80 of 
the Civil Procedure Code ;

Held, tlvat the suit was barred by liinitatioci.
//eW, also, that s. 15, snb-s. {S) of the Limitation Act which was 

made applicable to suits, appeals and applications mentioned in Schedule III 
annexed to the Bengal Tenancy Act by virtue of s. 185 sub-s. (3), could 
not possibly apply to suit-4 ifisututed under S. 104H which were not m e n -  

iioiied in Scheiltile III. On a plain reading of the provislous of ,s. ,185 
o£ the Bengal Tenancy Act along witli s. 15 sub-s. (5) o£ the Limitation 
Act, the latter ctmki not ba applied to extend the period of six months 
provided far thi iiiKtituliou o!i snit̂  under s. 1Q4H of .the Bengal Tenancy 
Act.

U-xdhmJujnm Kar v. Dinahamlhu Bisn:as (I), Sham/p D>ss Mondal v. 
Jougemir Uny Choivdhnj (2), Dulhhi Mailruva Da.s Koet v. Bansulhar 
Sittffh {'A), Srinivasa Ayyimjai v. The Secretary of Siaie for India (4) 
referred to.

Dropadi v. Hira Lai (5) distinguished.

Appeal froui Origimu Decrecj, No. 405 of 1914, against the ̂ decree o£ 
Achinta Nath Mitra, Subordinate Judge of! Midnapore, dated March 26, 
1013.

(1) (I9ia) 18 0. W. N. 31 ; (S) (1911) 16 C. W. N. 904 ,
18 C. L. J. 533. (4) (1912) I  L B. 38 Mad. 92.

{2} (1899) L L. R 26 Oale, 564. (5) (1912) I. h. Ji. 84 Ail.. 496.



A p p e a l  by the Secretary of Btate for liiflia in 
€oiineil, the defendant. s©:3 ^ b y

The facts uece-^sary for the piirpo>eK of Ihis report 
are shortly these. On the î ad June 1910, the Record 
of Rights ill respect of the village of Dakliiii Banii Gakgai/har

^  ^ ■’ Is AM'. A
was filially publishatl. The reiipoiident one Gangadhar 
Naiida took exception to the same. On the 10th 
December 1910,heiuBLltiited a suit aiider s. lOIH of the 
Bengal Tenancy Act aga.ln.st the ahavetianied defen­
dant wii'li reference to the aforesaid village. Prior to 
•the institution of the said suit the plaintifl served a 
notice to the defendant in accordance with the provi­
sions of 80 of the Civil Procedure Code. 1008. The 
plaintiff claimed the benefit of s. 15 sub-8.(5j of the 
Indian Limitation Act and contended that s. 29 of that 
Act and ss. island 185 of the Bengal Tenaiicj’ Act made 
s. 15 sub-s. (2) of tlie Indian Limitation Act applicable 
to suits under s. lOlH of the Bcuigal Tenancy Act.
The defendtint contended tliat tiie Kiiit wa-̂  barred
under b. lOlH nub-s. (5) of tiie Bengal Tenancy Act.
On the 12fch April 1913, the Court of first instance 
-decreed the suit.

From that (|ecision tlie defendant preferred thi,s 
Aippeal to the High Court.

The Senior Governmenf PV^ader (Babii Mum 
Char cm MUra), for the appellant.

Mr, B. Chakravarti, Hahn Sib haadra Palit.
Bahii Kshirod NaraycDi and Bahii Dhiraiidra
. r̂is7/or5 for the respondent.

' , ' ■ Cur. adv. vhU.

M o o k e i w 'E E  A N D  W a l m s l e y  JJ. This, is,an appeal
by the Sscretary of State for India in Council against • 
a decreein a suit instituted by the respondeat on; t̂he 
16th December 1910 uiufer section lOiH of the Bengal 
Tenancy Act. The lands in suit are comprised in threa'
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1917 vIliages—Dakliin BaraJ,Uttar Digbaand Oliai Kukuria. 
Seĉ by The Settlement Roll, to wlilcli exception was taken by 
OF vStats the plaintiff, was published, in the case of the first
FOE î Mk on the 2nd June 1910, and in the case of. the
Gangadiiae villages, on the 17th June 1910. As regards

the claim in respect of the first village, objection is 
taken that the suit is barred under sub-section (2) of 
section lOlH. which provides that a suit under sub­
section (J) must be instituted within six months of the- 
date of the certificate of final publication of the Record 
of Rights. This objection does not apply to the' Second  ̂
and third villages, and for the reasons assigned in
our judgment in Secretary o f State fo r  India w
Digarnbar Nancla (1) the case must be remitted tO' 
the Subordinate Judge for investigation, whether the 
plaintiff is an occapaiicj?' raiyat or a non-occnpancj 
raiyat in respect of the lands comprised in these two- 
villages and for ascertainment of fair and equitable 
rent payable in respect thereof. In respect of the lands 
of the village Bakliin Baraj, however, the question of 
limitation requires careful consideration.

The Record of Rights was finally published on the 
2nd June 1910. The suit was Instittfted on the IGth. 
December 1910, after the expirj^ of the jieriod of six 
months prescribed by section lOlH, sub-sect;ion (5). 
The plaintill chiims fche benefit of section 15, subsec­
tion (2) of the Indian Limitation Act which provides 
that in computing the period of iimitation prescribed 
if or any suit of wliich notice has been given in 
accordance with the requirements of any enactment 
for the time being in force, the period of such notice 
shaU be excluded. In the case before us, tjie plaintiff 
served a notice as required by section 80 of the Code 
of 1908 which provides that no suit sliall be iDStitxifced 
against the Secretary of State for India in Council

(1) (.1917) 27G .L . J. 334.
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mit.il after the expiration of two iiioiifcbs next alter 
notice in -writing has been delivered or left at tlie 
office of a Secretary to tlie Local Government or tlie 
Collector of tbe district. Consequently, if section 15, 
sab“Secfcion (2) of the Indian Limitation Act is held 
apj)licable to the case before ns, it is plain that 
the suit is not open to objection on the groiind of 
limitation. Nov/ the term “ i>rescribedas used in 
s'lbsection (2) of section 15 read with section 3 
.obYionsly means prescribed by the first Hchedule to 
the Limitation A c t ; consequently, this provision 
ciinnot, by its own force, extend the period of six 
months metitioiied in section 104H sub-section (2) of 
the Bengal Tenancy Act. The plaintiff-respondenrj 
has thus been forced to argiic that section of the 
Indian Limitation Act and Bectioiis 184 and 185 of the 
Bengal Fenaney Act make .section 15 sub-section (2) 
of the Indian Limitation Act applicable to suits iiiuler 
section lOlH of the Bengal Tenancy Act. In oiir 
opinion, there is no force in this contention.

Section 29{l}{b) provides that nothing in the 
Indian Limitation Act slmil affect or alter any period 
of limitation specially prescribed for any ?5iiit, appeal 
or application by aciy special hiw or local law now or 
hereinafter in force ill BritXHh India. Section }84 of 
the Bengal Tenancy Act jsrovides that the suits, 
appeals and applications specified in'the third schedule 

, annexed to the Act shall be instituted within the tiiiie. 
prescribed in that.schedule for' them respectively', and 
every' such suit' or appeal instituted or application 
made after the period of Limitation so prescribed shall 
be dismissed, althoogh limitation has not been |)Iead- 
ed. Section 185, sub-section (ij then lays down 
that sections T, and 9 of the Indiaii' Limifcatfoii Act ' 
of 1877 shall not' apply to suits or applications'mea-■, 
tioiied in section '1S4. Section 185, siib-sectioii
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iyi7 iiexfc providers that, sabject to the provisions of Uliap-
SE.'^uiY ter X Y I of the Tenancy Act, the proviHioiis of
OF State the Iiidiati LiiiiikitioB. Act of 1877, shall apply to ail 

tiuifcs, api)-‘ul4 and applications iiieiitioned in. section 
I8i; that is, siiits, ai)peals and applications specified in 
the third schedule. It is plain bayond reasonable 
controversy tbafe section 15(5) of the Indian Limitation 
Act, which is made applicable to suits, aj^peals and 
applications mentioned in the third schedule annexed 
to the Bengal Tenancy Act, by virtue of section 185, 
sub-section (2), cannot possibly apply to suits insti- 
tated under section lOlH which are not mentioned in 
the third .schedule. This view is supported^by the 
decision in Rudhasyim v. Dlnabanclliu {I) where it 
was ruled that section 18 of the Limitation Act does 
not apply to an application under section 17-1 of the 
Bengal Tenancy Act. Much stress, however, has been 
hiid Oil tlie decision of a Full Bench of the Allahabad 
High Court in Dropadi v. Hira LiK2) where a ques­
tion arose as to the applicability of the j)rovisions of 
the Indian Limitation Act to proceedings in insol­
vency, That case Is clearly distinguishable; but it 
may be observed that the decision has not always 
been regarded with favour; Thakiir Prasad v. Pamio 
Lal(?i\ Manj uliirl V. Singiimakap.ti (4:), Ahu Backer 
Sahib v. The Secretary o f State for  India in Conn- 
cU(o). There is also no analogy between the case 
before us and the decisions in Sharoo}) Dass Mondal v. 
Joggessttr Roif Ghowdhr}/(Q), Diilhin Mathura Das v. 
Bansidli 'fr Sbigkih  and Srinivasa Ajfyangar v. The 
Secretarj^ o f State for  India (8 ). A question of the

( ! )  Cl9i3) 18 C. W. N. 31 ; (4) (1915) 18 Mad. b. T.,200.
18 C. L. J. 533. (5) (1909) I. L. B. 34 Mud 505.

0 X 1 9 1 2 ) I. L. a  34 All. 496. (0) (1891)) I. L. II. 28 Gale 5S4.
(3) (191S) L h. It 35 All. 410. (7) (1911) 16 C. W. N. 904.

18) (1912) I. L. K  88 Mad. 92.
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flescriptioii now before iis must be determined by a 
reference to the terms of the special st-atiite, aod on a 
plain reading of the provlHioiis of-SGction 185 of th.e 
Bengal Teiiaiicj^ ilct taken along witli section 15, sub­
section (8) of tlie Limitation Act, we feel no doubt 
wliateyer that section 15(2) cannot possibly be applied 
to extend the period of six montlis provided for tlie 
institution of suits under section 104H of tlie Bengal 
Tenancy Act. In our opinion the suit is barred by 
•Limitation in re.spect of th.e lands coinprified in village 
Bakhin BaraJ.

The result is that thie appeal is allowed and the 
decree pf the Subordinate Judge set aside. The suit 
will stand dismissed in respect of the lauds in village 
Dakhin Baraj. With regard to the lands of ITttar 
DIgha and Dhai Kukuria, the decree of this Oourr 
will declare that the i5laintiff is a raij/it and not a 
tenure-holder, and the cane will be remitted to the 
Subordinate Judge to determine whether the piaiiitiff 
is an occu|;)ancy raiyat or a non-occup inoy raiyat and. 
then to ascertaiu the amount of fair and equitable 
rent payable by liini according to his statuft. Each 
party will j^ay hm own costs botli here and in the 
Court below up to the j)resent stage. The costs after 
remand will abide the result.

S e c b e t a s y  
OF S t a t e  
FOB Ikpi.i

V.
CrASGADHAE

NA”{’A.

1917

L. E. Appeal aKoived and case remanded.


