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Before Tmnon and Chapman JJ.
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AJUB MISIK,

LanUord and Tenant—Presumption ofjpermanency o f reiU— Bengal Terianc f  
Act {V111  (>-^lSS5) as amended hy Bengal Acts o f 1898 and I  o f 1803, 
ss. otA,  5 0 (5 ), 113 and 115— EffecA o f ss. 31 and 113 o f  the Bengal 
Tenancy Act— Prevailing rate— Ground fo r  enlumcement o f  reiit.

Where a Eecord of Rights has beea finally published, lu %new of s. 11& 
of tlie Ben<;al Tenancy Act the presumption under s, 50 (5) of the Act 
(loes not arise where the tenants have been recorded as occupancy raiyats 
and not raiyats holding at fixed rents.

Radha Khliore Manihya v. f/med Ali (1) not followed.
Pirthichaud Lai Chowdhry v. Basaraf. Ali (2) relied upon.
By enacting s. 31 of the Bengal Tenancy Act the Legisluturo never 

intended to alter tlie pre-existing law in districts to which tliat section has 
no application. Where each tenant holds at a different rate there is no 
prevailing rate.

Even on the ground of prevailing r̂ate, there can be no enhancement 
of rent for 15 years, under s. 113 of the Bengal Tenancy Act, where rent 
has been settled under Chapter X of tlie Act.

The facts will appear from the liidgiiieiit of the 
Court'*

Dr. Dwarka Nath Mitter imdBabu B ijoy Aum ar 
Bhatiacharyya, for tlje plaintUi-appellaafc.

Bahu Akshoi/ Kumar Banerjee, for the respondent.

Appeal from Appellate Decrees, Xoa. 1917, '2131^,to 21&  of 1911, 
against the decrees of the District Judge of Mozallerpore, dated March 31, 
1911/ modifying the decrees o f the Munsif of Motihavi, dated Juiie 20,1910.

(1) (1908) 12 0, W . N. 904. (2) (1909) I. L. R. 37 Calc. 30 ;
, I BO .  W . N .  urn,.



Teunon and Chapman" JJ. These six appealn arise idis
out of four so.itB for enlxanceineiit of rent. The claim harî ae 
t() eiilianceiiieiit was based on two groiuids, namely,
ii) that the rate of rent paid was below tiie prevaiiiiig 
rate; and (w) that there had been a rise in the prices Mesir. 
of stax̂ ie food crops.

Ill three of the suits ohe learned District Judge
found that in proceedings under Chapter X of the
Bengal Teinincy Act, the rent of the holdings had
been settled by the SL'ttlenient Officer. In these 1
proceedings the Record of Righty was finally pub- 
iished on the 18th ol Jaiinary 1898, and the suits w r e  
instituted on the 6th of July 1909. The District 
Judge, tfierefore, hekl that in view of the 15 years’ 
period prescribetl in section 113 of the Act the suits 
must be regarded as premature. In appeal, it is c o j i -  

tended that the rents were merely recorded and not 
settled, and that even if the rents were settled, an, 
enhancement might . t̂ill be granted on the groiind 
of ])revailing rate.

The District Judge's iindiug that the reiiis had 
been settled under Ohai>ter X  of tiie Act was based 
on the entries in certain khatians forming part of 
the Record of Rights. These khafia'ns have been 
removed from the record by the lancilord-apx^ellant 
and have not been produced before us at the hearing 
of these apjjealB. We mii!̂ t, tlierefoi’ev hold that the 
District Judge’s finding is correct.

The second contention is contrary to the clear pro­
visions of section 113 and cannot be supported. This 
disposes o f ' the five appeals  ̂ brought by the landlord 
.and. thlse a;gpeak are, therefore, dismissed with costs.

The remaining Appeal Ko. 2007 is, by the tenants
«'

A|ub' Misir and. .others. They contend (i) that thpy 
should' have been found to he raiyats' holding at' a 
fixed rent,; and (ii) that an enhancement on the grouiMi
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IDIB of pre%̂ uIliDg rate, tliougli disallowed in tlie Jqdgmeiit, 
been granted by the decree. 

p«3AL» In the Eocord of Rights, to which reference has 
already been made, the tenants have admittedly been 

Ajub Misib. recorded as occupancy raiyats and not avS raiyats 
holding at fixed rents. The contention befo;i’e us is 
that notwithstanding this entry in the Record of 
Rights (flnally ])iiblished in January 1898), the appel­
lants are entitled in the present suit (instituted in 
1909) to the benefit of the presumption arising under 
section 50 (2) of the Act. This contention is based 
on the case of Badha Kislwre Mcmikya v. Umed 
Alt (1), but in view of the plain language of section 
115 of the Act, and the decision of the Full Bench in 
the case of Ph thichand Lai Ghoivdhry v. Basarat 
All (2), can no longer be supported.

On the question of prevailing rate the decree is not 
In accordance with the judgment, but the landlord-res­
pondent contends that the District Judge has erred in 
holding that in the village in suit there is no prevail­
ing rate. It is conceded that section 31A has not been 
extended to the local area in question, but the respond­
ent seeks to employ the method therein prescribed, 
either without modification or with this modification, 
that he would take as criterion not area but the num­
ber of tenants, that is to say, he contends that the rate 
at or above which more than halE the tenants hold 
shonid be taken to be the prevailing rate. On this 
principle he says that in the case of paddy lands (spoken 
of by the Commissioner as A lands) the prevailing rate 
Is Ea. 3-8 or Es. 3-12, and in the case of the compara­
tively low or hethan lands is Rs. 3-6 or Rp. 4-li. But 
this contention is opposed to all authority, and we 
cantto’t hold that by enacting section 31 A, the Legisla-:
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tiire intended to alter in this way the pi'e-existiiig law -i9i3 
in Districts to which that section has no application.
Moreover, if we were to accept fch 3 respondent's con ten- Psssia
tion, it does not appear that the materials for a; ĉer- u.
taining the prevailing cate are complete or safficieat. Misik.
The Oo\nmissioner’s report shows that he has left‘ out 
of consideration a number of holdiDgs measuring in 

.the aggregate 2'20 bighas, on the ground that tlioiigh 
comprising lands of botli class'is, they are held at lump 
I’entais. We are unable, however, to accept the land­
lord’s contention, and agree with the District Judge in 
holding that In this village, where 4̂: tenants hold A 
class lands at 44 rates, varying from annas 15 to Rs. 8-9, 
and lo tenants hold B class lands at 13 rates rising from 
Ee. l “l i  to lis. 6-14 a bigha, there is no prevailing rate.

It is next contended that the Disfcriet’Judge should 
have agreed with the Mnnsif in holding that the rise 
in prices represented 2 annas In the rupee. It appears 
that in this area there are 2 stax>le food crops, rice and 
maize, that rice has risen to the extent of 1 anna 7 pie 
per rupee, and maize to the extent of 4 pie per tiipee.
The Mnnsif took the aggregate, and decreed an 
enhancement to the extent of 3 annas per rupee while 
the Disfcrict judge has taken the mean or average. As 
we are informed (and this is not disputed by the 
landlord-respondent) that both cro|>s grow on all the 
lands of the holding, we are of ox>inion that the Distrlet 
Judge is right in ta&ing the mean, and in deereeiiig 
an enhancement to the extent of only one aima per 
rupee. In the result, this appeal is decreed to the 
■extent indicated in the above Judgment, that is to say, 
the enhanced rent decreed is reduced from Rs. 10-9-6 to 
Us. 3-15, but as the appellant could have obtained this 
relief by an application for amendment of the decree, 
we make no ordar as to costs.

S. K. B.
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