
The question raised is, therefoi-e, one whlcli falls 
witbiii the scope of section 115.

The result is that the fiiile must be made absolute 
and the order of the Court below set aside. The peti
tioners are entitled to their costs.
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Beach CROFT J. I agree. 

O. M. Appeal disinhsc i.i. 
Rule absolute.

A P P E L L A T E  CIVIL.

Before Richardso7i and Beaehcroft JJ.

NAGBNDRA LAL CHOWDHURY 

FANI BHUSAN DAS.^

l.iniltation—■Alia.ckment in execidion—Claim proceeding—Claim rej<̂ cted for 
default and withunt inv>estiyatio7i—Subsequent title suit—Limitatiim 
Aci {IX  of 1908}̂  8cJi. J, Art. 11— Civil Procedure Code {Act V of 
J90S) O.XXI, rr. 58 and 63.

Where a claim h preferred under O.XXI, r. 58 of the Civil Procedure 
Code and an order is passed either allowing or rejecting, the party against 
wlwui the order is made, may, irrespective of whether any iavestigatiou 
took place or not. bring a suit iti the laaguage of O.XXI, r. 63 “ toestabJitjh 
the right which he claims to the property in dispute,” or in the language of 
Art. 11 of Sch. I of the Limitation Act, 1908, “ to establish tlie right which 
he claims to the property comprised in the order,” and tlie suit must be 
l>roug]it witimi the year allowed by Art. 11.

* Appeal from Appellate Decree, No. 2988 of 1914, against the decree 
of Ramesh Chandra Bose, officiating Subordinate Judge of Chittagong, 
dated May. 28, 1914, affirming the decree of Knmud Kanta Sen, Munsif of 
South RaoKan, dated June, 30j 1913.

1918

Jan. 15.



1918 Stirdhari Lai v. Amhika Pershad (1), Jugal Kishore Marwari v. Amhika
Dehi (2) and Umacharan Chalterjee v. fferon Moyee Debt (3) referred to.AGPN HR ̂I Narasimha Chetti Vijiapala Nainar (4 ) and Ponnnsami Pillai v.

CHOwnHURV Samu Ammal (5) apjtruveil.
V.

Bhd3a- Second Appeal by Nage.ndra I'jal Ohowdliury,
Das t l ie  ( le fe n c la i it  1^ 0 . L

One Faiii Biiiisaii Das and bis brotlier Maaindra 
Natii Das were joint owners of certain property, 
wliicli they had inherited from their deceased father. 
Maniudra, subsequently, sold his share in the ancestral 
property, which included a pucca house, to his 
brother in order to avoid the said share falling into 
the hands of his creditors. It was agreed between 
the brothers that Manindra should remain ii| occu
pation ot the piicca house above-mentioned, for a 
period of two years, within which Maaindra would 
arrange for a separate house for himself and then give 
over vacant possession of the said pucca house to 
lani Bhusan. On the expiration of the period of 
the two years stipulated above, Manindra refused to 
vacate the premises in question and Fani Bhusan 
in consequence served him with notice to quit. There
upon, one Nagendra Lai Chowdhury, in execution 
of a decree attached Manindra’s share in the ancestral 
property and put the same up for sale. Fani Bhusan 
thereafter preferred a claim under 0. XXI, r. 58 of the 
Civil Procedure Code to the property ordered to be 
sold. The claim was, subsequently, dismissed for 
default on the ground of delay. After the lapse of a 
period of more than a year from the date of dismissal 
of the claim proceeding, Fani Bhusan instituted a suit 
under 0. XXI, r. 63 of the Code praying, inter, alia, 
for declaration of his title to the property in question,

(1) (1888) £. L. R. 15 Oalc. 521 ; (3) (1913) 18 G.W. N. 770.
h. R. 15 I. A. 123. (4). (1914) 27 Ind. Gas. 944.

(2) (1912) 1C 0. W. N. 882. (5) (1916) 31 Mad. L. J. 247.
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for ejectment of Maniiiclra from the premises in 9̂18
occupation and for withdrawal of the attach ment 
made bvNapfendra. Both the lower Courts decreed the

,  1 T T .  1 C h o w d h u r ysuit. Nagendra, thereupon, appealed to the lligh Court.
Di\ Sarat Chcmdra Basak (witli him Bahu Ghandra 

Sekhar Seii), for the ai3i3eliant. The fi^'st question Das. 
was whether this'was a sidt within Art. 11 of Schecl. I 
of the Limitation Act, 1908. There was a divergence
of judicial opinion under the Limitation Act of 1877 :
see Jugal Kishore Mmnvari V. Amhika Dehi (1).
Whatever might have been the law under Art. 11 
of the old Limitation Act, there was no question that 
the Legislature had materially altered the wording 
of the Article in the new Act, and now a snit must be 
instituted within one year from the date of the
decision in the claim x^roceeding to prevent the suit 
being barred by Art. 11 of Sched. I of the Limitation 
Act, 1908. This Article applied equally to cases in 
which there had been investigation and to cases where 
there had been no investigation in the claim pro
ceeding. In support of this contention Ponnusami 
Pillai V. Samu Ammal (2), Narasimha Chetti v.
Vijiapala Nainar (3) and Sardhari Lai v. Amhika 
Per shad (4) were referred to.

The second question in this appeal was whether 
this suit ŵ as barred by s. 53 of the Transfer of 
Property Act.

'The Court stoi3ped Br. Basak and called on 
the respondents, holding that if it decided the 
appeal in the appellant’s favour on the question of 
limitation ander Art. 11 of the Limitation Act, there 
would be no need to go into the question of bar to the 
suit under s. 53 of the Transfer of Property Act. ’

(1) (1912) 16 C. W. N. 882. (4) (1888) I. L. E, 15 Calc. 521 ;
(2) (1916) 31 Mad. L J. 247. L, E. 15 I. A. 123.
(3) (1914) 27 Ind. Cas. 449.
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1918 Babii- JogssJi Chandra Roy (with him Bahu
NAGBNDliA Probodli Kumar Das), for the respondent, sabinltted 

Lal that the Legislatiira never intended to overrule the 
eases. It merely contemplated bringing all the 

cas8H under one article of the Limitation Act. In the 
present case the claim -proceeding was. re jected  for  
delay and no investigation had taken place in that 
proceeding. That order of rejection did not fail under 
Art, H of the Limitation Act, 1908. The w o rd  “ order ’ ’ 
in  that A rticle  meant an order  made e ith er  after 
itivestigatlon or in. default. Where a claim was not 
entertained  at all, there cou ld  n ot be  a n y  order in 

a proceeding. It was only in the case of a claim 
being entertained and an order made after investigation 
or in  default that Art. 11 w o u ld  app ly  : see Venkapa 
V, ChenhascqM (1), Krishnnji Vithal v. Bhashkar 
EnngnatJi (2), Kallar Singh v. Toril Mahton (3), 
Karsan v. Ganpalram (4) Sarat Chcmdra Bisu v. 
Tar mi Prasad Pal Ghoivdhrjj (5), Sarala Subha Eau 
V. Kamsala Timmayya (6), Umachm'an Ghatterjee 
V. Heron Moijee Dehi (7) and Ganesh Kinshna 
Kidkarni v. Danioo N'alJm Shiinpi (8).

The appellant was not called on to reply.

R ic h ar d so n  J. T b e  o n ly  question  to w h ich  we
need address ourselves in this appeal is the question 
of Ihiiitation, In the course of certain execution 
proceedings, the property now in dispute was attached 
Tiie present plaintiff preferred a claim to the property 
under Order XXL rule 58 of the Code of Givi I 
Procedure. The claim was rejected and he brought 
this suit to establish his title to the pro|Sert3'‘ and

(1) (1879) I, L. R. 4 Bom. 21. (5) (1907) I. L. R. 34 Gale. 491.
(2) (1880) I. L. R. 4 Bom. Cl 1. (6) (!9i)7) I. L. B. 31 Mad. 5.
(3) (1895) 1 C, W. N. 24. (7) (1913) 18 G. W. K. 770.
(4) (1897) I. L. n. 22 Bom. 875. (8) (1916) IS Bom. L. R. 782.



for Gons^eqiiential reliefs. It is not disputed that if 
the order made in the execution proceedings rejecting nagkndpa 
the claim was an order within the scope of Order XXI, 
rule 63, the present Hiiit is a suit of the iiatiire contem- t'.
plated b}"" that rule and is governed as to Uoiitatiori by Bnr̂ As
Article 11 o f  the Limitation Act of 1908. The period Das.

of limitation prescribed for such a suit is one year iiiohTbdson
from the date of the adverse order in the claim case* J- 
Here the suit was instituted more than a year after 
the claim was rejected. The defendant No. 1 pleaded 
therefore that the suit was out o! time. The conten
tion put forward on the phuntiff’s behalf is that the 
claim having been rejected for default and without 
in vestigation, the oi’der of rejection was not an order 
within Order XXI, rule 63 and Article 11 had 
no application. The contention iDroved successful 
in the Courts below and the appeal before us has 
been preferred by the defendant No. 1.

Now, it may be useful to cite in tl3is connection 
the language used by Lord Hobhouse in delivering 
the judgment of the Privy Council in the case of 
Sarclhari Lai v. Amhika Pershad (1). Lord Hobhouse 
said; “ The order,” that is, the order iu the claim 
case to which he was referring “ was made; and it was 
an order within the jurisdiction of the Court that made 
it. It is not conclusive; a suit may be brought to 
claim the property, notwithstanding the order; but 
then the law of limitation says that the plaintiil: must 
be prompc in bringing his suit. The policy of the Act 
evidently is to secure the speedy settlement of qiien- 
tions of tjtle raised at execution sales and for that 
reason a year is fixed as the time within which the - 
soit must be brought.’^

If that was the policy of the law under the Civil 
Procedure Code of 1877 and the Limitation Act of the 

(1) Cl888) I. L. B. 15 Oalc. 521 ; L. E. 15 L A. TiS.
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same year, it is still more eiiipliaticaliy the policy of 
fclie law under the present Civil Procedure Code and 
tiie present Limitation Act.

On tlie plaintiff’s belialf reliciiice has been i>iaced 
on decisions of this Go art under Article 11 of the 
Limitation Act of 1877, but those decisions are no 
longer of authority because the language of Article 
11 has been altered in the Act of 1908. The change 
made follows the change made in. section 283 of the 
Code of 1882 now represented by rule iVd of Order XXI» 
Section 283 ran as follows : “The party against wliom 
an order under sections 280, 281. or 282 is passed may 
Institute a suit to establish the right which he claims 
to the property in disi)ute.” Rule 63 on the other hand 
says that “ where a claim or an objection is preferred, 
the party against wdiom an order is madenmy institute 
a suit to establish the right Avhicli he claims to the 
property in dispute.” The specific reference to the 
previous sections or rules has been omitted.. A corres
ponding change has been made in Article 11. The 
ground therefore on which the cases under the previous 
Limitation Act and the previous Code were decided, 
that the sections specifically referred to in Article II 
and in section 283 o[ the Code required some investiga
tion to be made, is gone. Rule 63 of the present Civil 
Procedure Code and Article 11 of the present Limita’ 
lion Act are quite general in tlieir terms. All that is 
now necessary is that a’̂ claim should be preferred 
under rule 58 and that there should be an order either 
allowing or rejecting it. The party against whom the 
order is made may then bring a suit in the language of 

-rale 63 “ to establish the right which he claims to the 
property In dispute” or in the language of Article 
11 to establish the right which he claims to the 
property comprised in the order” and the suit must 
l)e brought within the year allowed by Article 11,



C h o w d h u r y

V,

Tile Coiirfs below have j)laiiily erred iu applying 1918 
tlie oid cases to the prase]]t law. Even under the 
Liiiiitatiou Act of 1877 there was some difl'ereiioe of 
opinion on the question wiietiier an order rejecting a 
claim made without investigation came within Article
11 or not In tlie case of Jugal Kishore Marwari Das'.
V. Anibika Dehi (1), Mookerjee and Beachcroft JJ. „

. \  , ■ , , JitOCIARDSONobserved in their Judgment that thoiigh there might j.
be some divergence of Judicial opinion theie was 
weighty aiithorit^  ̂ in support of the view that where 
an application had been dismissed with or without 
investigation a regular snit, if iostitnted, must be 
commenced within one year from the date of such 
order; and tlie learned Judges cited rej^orted cases in 
sap port of that observation. -

The case of TJniacharan Ohatterjee v. Feron Moyee 
Debt (2) was decided in 1913 but the Article applied 
was Article 11 of the Limitation Act of 1877 and the 
case is of no assistance to the plaintiff. No donbt the 
learned Judges there lield that Article 11 of the Act of 
1877 was not applicable where there hud been no 
investigation of tiie claim. But at the same time they 
referred to the change which had been made in the 
langnage of Article 11 l)3^the Act of 1908 and remarked 
that the change might have altered the law.

The view we take is supported by two decisions 
of the Madras High Court, Narasimha Ohetfi v.
Fijiapala Nainar (3) and Powmsami Pillai v. Sanm 
Ammal (4), in which the learned Judges pointed out 
that the language of Article 11 of the Act of 190$ 
was more comprehensive than the language of the 
preceding Act and refused to restrict the Article to 
those cases in which an investigation had taken 
place.

(1) (1912) 16 C. W. N. 882. (3) (1914) 27 Ind. Gas. 944.
(2) (1918) 18 0. W. N. 77|3. (4) (1916) 31 Mad. L. J. 247.
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1918 The result is that this'appeal'im ist be allowed aiid 
Nao^r.\ the whole suit dism issed with costs, botli here and 

ill the Oourts below. But tlie dism issal of the suit 
CHowDHiun Avithont prejudice to any Tight which the

BhusI ' against the defendant No. 2.
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D a s .
B e a c iiCROFT J. I agree.

o,M. Appeal allotvecl.


