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AMIN SHARIF.*

xiitackment before Judgment—Suit, dismissal of—Reversal on appeal— 
Termination of attachmenl—Private sale—Sale in execution of decree— 
Jurisdiction—Ciril Procednre Code {Act V of 190S), s. 115; 0 
XXXVIII, rr. 9 and 11

The Omxrt shoulJ wiieu (llsiiiiss'uig a rfuit at the same time make the 
order directing the attachment before judgment to be withdrawn. But 
even if the order is not made, on the dismissal of the suit the attachment 
before judgment falls to the grouad, whether an appeal is filed or not.

Sasimma Kumari v. Melierhan Khan (1) and Ram Chand v. Pitam 
Mai (2) referred to.

Where the District Judge has directed property not under attachment to 
be sold without being first attached, the question raised is one which fall? 
within the scope of s. 115 of the Civil Procedure Code

Appeal by AMuL Ralimaii and others, the objec­
tors.

On the 19th September, 1911, in a suit for money 
broiigkt by Amin Sharif and otliers against Anwar 
xlli Miya, the philntiffs applied and obtained an order 
for attachment before Judgment of certain property 
belonging to the defendant. On the 20tli November, 
1911, the plaintiffs’ suit was dismissed Avithout the 
attachment order being’ withdrawn. Thereafter, the 
plaintiffs preferred an appeal, and on the 28fch January,

* Appeal from Order, No. 337 of 1916, against the order of J. G. Twidelh 
District Judge of Chittagong, dated Sep. 1, 1916, reversing the order of 
N. N. Chatterjee, Munsif of Cox’s Bazar, dated March 7, l9l6,

(1) (1911) 13 a  L. J. 243. (2) (1888) I. L. K. 10 All. 506.
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1913, the suit was decreed by the Ai^peliate Coiirti with 
costs. Ill 1915 the plaintiffs in view of the fact that 
tlieir order for attachment before Judgment wa« 
sisting, applied for execution of their decree Ijy sale 
of the property attached. In the meantime, after the 
salt had been dismissed and before the Appellate 
Court had decreed it on appeal, the defendant sold by 
private sale the property in question. Tbe purchasers 
at the private sale objected to the property being sub­
sequently sold b}'̂  the plaintiffs in execution of their 
decree without a fresh order for attachment having 
been made. The Court of first instance held that the 
previous attachment before judgment did not subsist. 
On appeal, fchis order was reversed. The objectors, 
thereupon, appealed to the High Oonrt and also 
obtained a Rule.
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Babii Chandra Sehhar Sen, for the respondent, 
took the preliminary objection that under s. 1 0 2  of 
the Civil Procedure Code no appeal lay.

Bafm D. L. Kastagir, for the api)eilants, submit­
ted that the attachment before Judgment did not sob- 
sist. Under 0. X X X Y III, r, 9, of the Code, the Court 
should have ordered the attachment to be withdrawn. 
The omission to make this order was a mistake of the 
Court, for which the aj)pellants ought not to be made 
to suffer: see Ram Chand v. Piiam Mai (1 ) and 
Sash'ama Kunzari v, Meherhan Khan (2j. The provi­
sions of O. XXXVIIT, r. 11, of the Code, did not apply,

Bahu Ohand^xi Sekhar Sen, {contra). Eani Ohand 
V .  Pitani Mai (1) was distinguishable. It ŵ as under 
the old .„Code. , The section of the new Code was 
comprehensive. The word “  subsequently” in (X- 
X X X Y III, r. II5 was not in the old Code, and meant 
finally’. In the present case a decree was passjd

(1X 1888) I. h. R. 10 All, 506. (2) (101 i)  13 C. L. J. 243.

f()



782

1918
A b d p i ,
Kahmax’

r.
A min

Bhabif.

finally; the attaclioieiit, tlierelore, subsisted. If the 
Coiu'fc of first instance liad withdrawn the attachment 
order the respondents could have applied for fresh 
attachment before the Appellate Court. Furthermore, 
tills was not a case in which the High Ooiirt should 
interfere under s. 115 of the new Code.

Appellants were not called upon.
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RichAEDSON- J. a  preliminary point is taken in this 
appeal that no appeal lies under section 102 of the Civil 
Pi'OcecUire Code. We are of ox)inion that this objec­
tion is good and that the appeal must be dismissed.

The appellants, however, succeeded in obtaining a 
Rule from this Court which raises the same question 
as is raised in the appeal. The question turns on the 
provision contained in rule 9 of Order X X X V III of 
the Civil Procedure Code. The rule runs as follows:— 
“ Where an order is made for attachment before 
jiidgnient, the Court shall order the attachment to be 
withdrawn when the defendant furnishes the security 
required, together with security for the costs of the 
attachment, or when the sn.it is dismissed.” It appears 
that on the 19th September, 1911, certain proi>erty 
belonging to the defendant in the suit out of which 
these proceedings arise was attached before Judgment  ̂
The suit v?as dismissed by the trial Court on the 20th 
November, 1911. On appeal the suit was decreed on the 
28tli January, 1913. In ttie interval the propert}^ attache 
ed before Judgment, had been purchased at a private 
sale by the appellants or rather the petitioners. In 
1915, the decree-holders applied for execution of their 
decree by the sale of the property on the footing that 
the attachment before judgment subsisted and that it 
was unnecessary for them to apply for re-attachment 
of the property. It is obvious that they were bound 
to frm e their application for execution in tliat way



because, if the atfcacliineiifc fjefore Jadgiiieiit did not i9i« 
subsist., the property" having been purchased by the abdul 
petitioners could not be attached or sold in execution. Rahman 
The point made on behalf of the decree-holders is that am'in
when the first Go art dismissed the suit it omitted to 
carry out tiie direction in rule 9 of Order X X X Y III of Kihhabdsoh
the Code that the Court should at the same time order 
the attaclnnent to be withdrawn. If that order had 
been made, there can be no doubt that the attachment 
would not have subsisted and would not have been 
revived by the fact that on appeal the decree of dis­
missal was set aside and the suit was decided in the 
plaintilfs’ favour. As authority for that, if authority is 
needed, we may refer to the case of Sasirama Kuif.ari 
V. Meherban Khan (1) decided by Mookerjee and Coxe 
JJ. The argument is that the Court having omitted to 
make an order withdrawing the attachment, the attach­
ment coil tinned. This point was decided by the learned 
Munsif against the decree-holders and by the learned 
District Judge in their favour. With great respect 
to the latter I agree with the Muosif. The obser­
vations made by Mr. Justice Mahmood in the case of 
Bam Chanel v. Pitam Mai (2), are as applicable to 
the ]3resent Code as to the previous Code and in my 
opinion they correctly state the law. In principle as 
pointed out by Mr. Justice Mookerjee in the first ease 
cited, the attachment before judgment should come to 
an end when the suit is dismissed. And I agree with 
Mr. Justice Mahmood when he says, speaking of the 
Code of 1882, that the part of the rule requiring the 
Court to remove the attachment was never intended to 
be more  ̂than directory. There is no doubt that in 
order to avoid all possible doubt and difficulty the Cour't 
should, when dismissing a suit, at the same time make 
the order directing the attachment to be withdrawn.

?UL. XLV.] OALCOTTA SERIIilB. 78rl

(1) (1911) 13 G. h. J. 243. (2) (1888) I. L. R. 10 All 506.
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But even if tlie order is not made, in iiiy opinioo, on 
Uie dismissal of tlie suit tlie attacliinent before Judg­
ment falls to the ground.

Some attempt was made to argue that rule 11 of 
Order XXXVIII has made some change in the law by 
reason of the word “subsequently” which aj>pears in 
that rule. The rule is as follows: ‘‘Where pro|3erty is
under attachment by virtue of the provisions of this 
Order and a decree is subsequently passed in favour of 
the plaintiff, it shall not be necessary upon an api3li- 
cation for execution of such decree to ap>ply for a 
re-attachment of the property.” But that rule cannot 
be read in the way in which the learned pleader for the 
respondent seeks to read it. It applies only where the 
property is under attachment and a decree is passed 
subsequently. It is begging the question to say that'the" 
property remains under attachment after the suit has 
been dismissed or that the attachment revives when an 
appeal is lodged. If the property is not under attach­
ment at the date ol the appeal, this rule can have no 
application, even though a decree be subsequently 
made in favour of the plaintiif. It is obvious that if 
the suit is dismissed and no appeal is preferred the 
attachment, whether an order withdrawing it is made 
or not, must cease and I cannot see that the filing of 
an appeal makes any difference.

For t!ie reasons indicated, the Judgment of the 
District Judge is, in my opinion, erroneous and 
must be set aside. The Rule is accordingly made 
absolote.

It has been suggested that no question ot jurisdic­
tion arises which Justifies us in interfering With the 
District Judge’s order under section 115 of the Civil 
Procedure Code. But clearly, if the property is not 
under attachment, the District Judge had no Jurisdic­
tion to direct it to be sold without being first attached.



The question raised is, therefoi-e, one whlcli falls 
witbiii the scope of section 115.

The result is that the fiiile must be made absolute 
and the order of the Court below set aside. The peti­
tioners are entitled to their costs.
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Beach CROFT J. I agree. 

O. M. Appeal disinhsc i.i. 
Rule absolute.
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Before Richardso7i and Beaehcroft JJ.

NAGBNDRA LAL CHOWDHURY 

FANI BHUSAN DAS.^

l.iniltation—■Alia.ckment in execidion—Claim proceeding—Claim rej<̂ cted for 
default and withunt inv>estiyatio7i—Subsequent title suit—Limitatiim 
Aci {IX  of 1908}̂  8cJi. J, Art. 11— Civil Procedure Code {Act V of 
J90S) O.XXI, rr. 58 and 63.

Where a claim h preferred under O.XXI, r. 58 of the Civil Procedure 
Code and an order is passed either allowing or rejecting, the party against 
wlwui the order is made, may, irrespective of whether any iavestigatiou 
took place or not. bring a suit iti the laaguage of O.XXI, r. 63 “ toestabJitjh 
the right which he claims to the property in dispute,” or in the language of 
Art. 11 of Sch. I of the Limitation Act, 1908, “ to establish tlie right which 
he claims to the property comprised in the order,” and tlie suit must be 
l>roug]it witimi the year allowed by Art. 11.

* Appeal from Appellate Decree, No. 2988 of 1914, against the decree 
of Ramesh Chandra Bose, officiating Subordinate Judge of Chittagong, 
dated May. 28, 1914, affirming the decree of Knmud Kanta Sen, Munsif of 
South RaoKan, dated June, 30j 1913.
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