
A P P E L L A T E  C IV IL .

756 mDIAN LAW REPORTS. [VOL. XLY,

Before Sanderson C. J. and M ool'erjee J.

BHUSHAN CHANDKA GHOSB

March 16. y,
SRIKANTA BANERJEE*.

Landlord and Tenant— Adverse pos!<e.ssion— Title— Under-tenant— Purchase 
iif tenancy hy auction-ourcJiasei— Incumbrance—Notice o f  annuhmnt 
p'uceedirigs— Bengal Tenancy ( V I I I  o f  1SS5) ss. 161. 167,

When a person lias, by adverse possession against a sub-teuaut, acquired 
a statutory title to a portion o f  the lands com prised in the sub-tenancy, he 

lias an interest in the siib-tenanoy. ho that when oa a sale o f  the superior 
tenancy for  arrears o f rent, the purchaser seeks to annul the sub-tenancy 
as an “  incumbrance, ’ ’ such person stands in the position o f  an “  incum- 
bi'aneer” , and i? entitled to notice under section 167 o f the Bengal Tenancy 
Act.

S e c o n d  A p p ea l by Bliasiian Obandra Gliose and  
Jatiiidra Molian Gliose, fclie defendants Nos. 1 and 2.

One Baikiinta Nath Muklierji and others were co­
sharer mokararidars of a certain jam a  in the name 
of Amir Ali Ohowdhury situate within tlie mol lands 
of the village Kalyaiii)iir and appertaining to the taluk 
of Tara Prasanna Ohang'dar. On the 27fch August, 1886, 
the nioka?'ari(lars created a diir-mokarari tenure in 
favour of one Ganga Narain Pal in respect of their 
entire/««?,« and realised from him the entire rent for 
the same. Some time prior to 1889, the clu?^-mokarari" 
dar settled 2i bighas out of the lands comi;)rised in 

Jama, with one Goberdhan Sheikh and received 
reat from him for the portion settled. Goberdhan
'  Appeal from  Appellate Decree, N o. 2459 o f  1914, against the decree 

o f  Jadab Chandra Bhattacharjee, Subordinate Judge o f  Burdwan, dated 
May 16, 1914, confirming the decree o f  Narendra Nath Grhose. M unsif o f  
that place, dated March 31, 1913.



Slieikli, thereafter, attorned to Bliuslian Chandra Ohose 
and Jatindra Mohan Ghose in respect of the bighas Biit̂ as 
and paid rent to them instead. In 1889, Ganga Narain Chaxdka 
Pal brought a suit against Gobei’dhan Sheikh, Bhnshan 
Chandra Ghose and Jatliitlra Mohan Ghose for recov-

BANElUEfc
ery of xjossession of the bighas ; bat this suit was 
dismissed and Goberdhan reniaioed, thereafter, in 
ad'x̂ erse possession and continued to pay uent to the 
landlord he had attorned to. In 1902, Tara Prasanna 
Changdar instituted a suit against the mokararidars 
for arrears of rent in respect of theli’ tenure and obtain­
ed a decree. In execatioii of this decree the entire 
jam a  including the 2i bighas was sold and on the 
22nd January, 1903, one Srikanta Banerjee purchased 
the mokarari tenure and became the owner thereof.
The auction-purchaser then took proceedings under 
section 167 of tlie Bengal Tenancy Act to annul tlie 
incumbrance on the entire property and gave notice 
to tiie dur-mokararidar for that i^urpose. Bhushan 
Chandra Ghose, Jatindra Mohan Ghose and the 
representatives of Goberdhan Sheikh having failed to 
vacate possession of the bighas held by them,
Srikanta Banerjee filed a suit against them praying, 
inter alia, for a declaration of title to the said portion 
of the lands and for kkas possession of the same*
Both the Courts below decreed the suit. The defend­
ants Nos. 1 and 2, thereupon, appealed to the High 
Court, making the representatives of Goberdhan Slieikh 
party respondents.

Badu Bipin Behary Ghose (with him Bahu 
Mohini Chatterjee), for the appellants. The
interest of the appellants in, the land in dispute was 
created by the dur-^Jiokararid-ar and by the lapse of 
time they acquired a valid title to the land as against 
their grantor. This interest was in the nature -of an
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iuciiiiibraiice, as defined by section 161 of the Bengal 
Tenancy Act, entitling fclie inciimbrancer to notice in 
the pi’oceecUngs for the purpose of annulling the 
inciiinbrauce under section 167 of the Act. The 
appellants, thus being incumbrancers, were entitled 
to a sei>arate notice in the annulment |3rocced- 
iiigs. The notice, which was served on the dur~ 
mokarariclar, was, therefore, insufficient so far as the 
appellants were concerned, and did not operate in 
affecting their interest in any way. Gocool Bagcli v. 
Dehendra Nath Sen (1), followed in Arsaclulla v. 
Mansuhali (2), was referred to.

Bahu Mahendra Nath Boy, (wit'i him Bahu 
Kalidas Sarlmr), for the respondent Srikanta 
Banerjee. If the dtir-mohararidar chose to allow a 
third ]3arty to take i30ssession adversel}’’ to him of a 
portion of his under-tenancy, his action would not 
affect the right of the mokararidars, who could say 
that they were not bound to recognise the interest of 
the 3rd party and might proceed to eject them. An 
incumbrancer, for the imrposes of section J67 of the 
Bengal Tenanc}’’ Act, was the owner of an incumbrance 
as defined in section 161. The defendants, ' who 
derived their title to the land in dispute by adverse 
title against the dur-mokararidar, were not the under­
tenants of the mokamridars, nor did they become so by 
virtue of their adverse possession, and had no right 
to be treated as such. Not being under-tenants of the 
mokararidars, their interest in tiie land in dispute 
was not in the nature of an incumbrance entitling 
them to a separate, notice in the annulment pro­
ceedings. Separate notices would be necessary only 
in the case of different under-tenants holding under 
the mokararidar. The notice on the clur-moka- 
rarida7\ was, therefore, sufficient to entitle the

(1) (1911) 14 C. L. J. 136. (2) (1912) Iff 0. L. J. 53 9.
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X>iaiiitiff, who pure based the mokrirari right, to enter 
into i:>ossessioii of the entire x>roperty iiicluding the b^J'^an 
iiiterest of the defendants. Inasniiich as the adverse Ghandea 
possession began diidng the exislence of the dur- 
mokarari tenure, whatever right the defendants had 
acquired from the dur-mokciraridar would not be an 
under-tenancy within the meaning of section 161 as 
creating an incumbrance. Wo?nesh Ohimcler Goopto 
V .  Raf Narain Hay (Ij, Krishna Gohind DJmr v .

Hari Churn DImr (2), Sheo Sohye Roy v. Liich.iiieshur 
Singh (3), Sharat Siindari Dabia v. Bhoho Pershad 
Khan Ghowdhuri (4), Gimga Kumar Mitter v- 
Asutosh Gossami (5) and Thamman Pande v. The 
Maharaja of Vidayiagram (6) were relied on. Gocool 
Bagdi v. Debendra Nath Se7i(7), referred to by the 
appellants, was distinguisbabie.

Babu Mohinl Mohan Chatterjee, in repjy.

S a n d e r s o n  0. J, This is an appeal from  the judg­
ment of the Sabordimite Judge of Burdwao, in which 
he gave judgment for the plaiDtiff: and the defend­
ants Nos 1 and 2, whom I may call the Ghose 
defendants, have appealed.

■Now, it appears that in 1886, the Mukherjis who 
held under one Amir Ali entered into an agreement 
with an individual whom I shall call Pal, by which a 
subordinate tenure was createci, and it appears that 
this tenure was of the character of a permanent under- 
tenure. It was in respect of 60 bighas, but appa­
rently, prior to 1889 a man called G-oberdhan had got 
into occupation of bighas, part of the 60 bighas, and 
he was paying rent to the first and second defendants,

(1 )  (1 8 6 8 ) 10 W . R . 15. (4 )  (1 8 8 0 ) I. L. R. 13 Calc. 101.
(2 )  <1882) I. L. R. 9  Calc. 367. (5 )  ( 1 8 % )  I. L . S .  23 Calc. 8S3,
(3 )  (1 8 8 4 ) I. L. R. 10 Calc. 577. (6 )  (1 9 0 7 ) I . L. R. 29 AU. 593

(7 )  (1 9 1 1 ) 14 0 . L . J. 136.
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the Glioses, anti in 1889 Pal brought an action against 
Goberdhaii and the first two defendants, the Ghoseg, 
for the purpose of recovering possession of the '2j 
bigbas. He failed in that action, and from that time 
Oobei'dhan or some other occupant has been in posses­
sion of the bighas, and Goberdhan or the other 
occupant has been paying rent to the Glioses down to 
the institution of the present suit.

Now, a suit for rent was brouglit by the landlord 
against the Mukherjis in 1902, and a decree was obtain­
ed in that suit. The plaintiff jiurchased the land in 
pursuance of that decree, and in order to obtain posses­
sion of the land free froiu incumbrances, he gave 
notice or caused notice to be given to Pal or his repre­
sentatives, I am not sure whether he was still alive, 
for the purpose of putting an end to the iiicuinbrance 
which was created under the agreement of tenancy 
between the Mukherjis and Pal. But the Ghoses say 
in this case that they too were the holders of an 
incumbrance within the meaning of section 167 of the 
Bengal Tenancy Act, and, therefore, they were entitled 
to notice: and, that is the question in this case, 
namely, whether the Glioses were in the position of 
holders of such an incumbrance as entitled them to 
notice undei- section 167. I am of opinion that they 
were.

It appears that the tenancy was of the nature, as
I have already said, of a permanent tenure which was 
capable of assignment either in whole or in part, and, 
therefore, if Pal had assigned his interest in the tenure 
in respect of the 2f bighas to the Ghoses, in my judg­
ment, the Ghoses would clearly have been in the posi­
tion of incumbrancers to whom notice would have had 
to be given under section 167, if the plaintiff desired 
to get possession of the land free from incumbrances. 
There was no actual conveyance in this case, but it
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has b e e n  held, and there is no dispute about it, that at 
all events ever since 1889 tlie Ghoses have been in 
possession of this bighas by means of their tenants 
who were in fact occiipyiiig the 2|- bighas and paying 
rent to the Ghoses: and, therefore, as against Pal, they 
have by reason of their possession as against him, 
obtained title, just as effective a title as if Pal liad 
in fact conveyed his interest in the 2i bighas to 
the Ghoses, and foi’ that reason I am of oi^inioa that 
the Ghoses were holders  ̂of an incumbrance and 
consequently it was necessary ior the plaintiff, if he 
desired to get possession of the property free from 
incumbrances, to give notice not only to Pal, which in 
fact he did, but also to the Ghoses whicii in fact he 
did not.

The result, therefore, is that the judgment of the 
Subordinate Judge was wrong, because he held that it 
was not necessary for the plaintiff to give notice to 
the Ghoses, whereas, in my judgment, he was entitled 
to such notice.

The appeal is, therefore, allowed and the suit 
dismissed with costs in all the Courts.

W e  do not intend to decide anything l\y this 
Judgment, which would prevent the plaintiff from 
recovering rent from the Ghoses in a proper proceed­
ing. We do not think we can deal with that matter 
in this case.

191t)
BliPSHAN
C 'H A X D B i

Ct HOSK

V.
SriKAX'T A 
Ba XERJ Hj 5 .

S A \ ” '‘ ERSO;'i 
C. J.

M o o k e k je e  J. I agree that the decree o f the' Sub­
ordinate Judge cannot be supported. The facts 
material for the determination of the qaestion of law 
raised bsfore us, lie in a narrow compass and maj’’ be 
briefly recited. Under one Changdar as taliikdar, the* 
Mukherjis hold a molmrari tenure. In 1886, the 
Muklierjls created a permanent under-tenure in favour 
of Pal. In 1889, .the Ghoses -took possession of 24-
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1916 biglias oi land inchicled in tlie tenancy of Pal under 
tiie Miiklierjis. This adverse possession of tlie Glioses 

Chanma againsfc Pal continaeti for the stafcatory period; and in 
1901, by operation of section 28 oi; the Indian Liinita- 

lSmee the Ghoses acquired a ^ood title to this
’ highas of land as against Pal. In 1902. Ghangdar 

>.1 0 0 0 ?.) EE a snit for arrears of rent against the Mukherjis
and obtained a decree. At the sale held in execution 
of that dec!-ee on the 22nd January, 1903, the plaintiif 
purchased the mokarari tenancy of the Mukherjis 
under Changdar, He then took proceedings ujider 
section 167 of the Bengal Tenancy Act to annul the 
iiicuinbrance on the property, that is, the tenancy 
created in 1886 by the Mukherjis in favour of Pal. The 
plaintiff, it is conceded, served a notice under section 
167 on Pal, and the question in controversy is, whether 
the notice so served affects the Ghoses.

On behalf of the plaintiff, resijondent, it has been 
argued that he completely fulfilled the requirements 
of section 167 when he served notice upon Pal aiid 
that he was under no obligation to take notice of the 
right, if any, which by operation of law might have 
been acquired by the Ghoses against Pal. In support 
of this view, reliance has been i l̂aced on the decisions 
hi Womesli Clviinder GooptoY. Raj Narain Eo]/ (I), 
Krishna Gobind Dhiir v. Hari Ghurn Dhur (2), 
Sheo Sohije Boy v. Luchmeshur Singh (3), Sharat 
Sundari Dabla v. Bliobo Pershad Khan Ohotudhuri 
tl), Gunga Kumar Mitter v. Asutosh Gossami (5)̂  
Thamman Pande. v. The Maharaja o f ViBia7irgrani
(6), which formulate the doctrine that adverse posses­
sion against a tenant is ordinarily not operative as 
adverse possession against the landlord during the

(1 ) (1868 ) 10 W . R. 15. (4 ) (1886 ) I. L . B . 13 Calc. 101.
(2 ) (1832) I. L. E . 9 Calc. 367. (5 )  (1 8 9 6 ) I. L. K. 23  Calc. 863.
(3 ) (1 8 8 4 ) 1. L. R . 10 Calc. 577. (6 )  (1 9 0 7 ) I . L . R . 29  Ail. 593.
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contiiinauce of the lease. This proposition is obvloush' 
of no avail to the respondent. The question in contro­
versy is, not whether the possession of the Ghoses was 
adverse to the M.iiklierjls, bnt whether fcheGhoses liave 
acquired by operation of law the status of incumbran­
cers within the meaning of section 167 ol the Bengal 
Tenancy Act. The appeiiants contend that this ques­
tion should be answered in the affirmative, because 
they are persons in whom the incumbrance, that is, 
the sub-tenancy created by the Mukherjis in favour of 
Pal in 1886, has, as tea portion thereof, become vested. 
In fact, after the lapse of the statutory period, the 
position of the Ghoses became that of grantees of 2i 
big'has from Pal. Consequently, the notice served on 
Pal alone is inoperative so far as the Ghoses are 
concerned, and has not in any way affected the interest 
acquired by them in the sub-tenancy.

It may be pointed out that the transfer of a share 
of a j)ermanent tenure or under-tenure or of a raiyati 
holding at a fixed rate of rent, is valid under sections 
11, 17 and 18 of the Bengal Tenancy Act, although, 
under section 88, the transferee of the share is not 
entitled to claim a sub-division of the tenure or 
holding as against the landlord. The Ghoses, here, 
do not claim a sub-division of the tenancy as against 
the plaintiff; all that they assert is that they have 
acquired an interest in the tenancy created by the 
Mukherjis in favour of Pal, that they have thus become 
‘‘ incumbrancers, ” and . that they are consequently 
entitled to notice under section 167. This contention 
is clearly well founded on principle and must prevail.

Reference has been m,adej in the course of the 
argument; to the decisions in Gocool Bagdi v. Dehendra 
Nath Ben (1 )  and Arsadidla v. Mansubali (2), w^hich 
recognise the principle that the term “ incumbranee

(1 ) (1 9 1 1 ) 14 C. L. J. 136. (2 )  (1 9 1 2 ) 16 C. L . J . 539.

1916
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nseti in sections 159 and. 161 of the Bengal Tenancy
includes a statutory title acquired by a tres-

CuAxnRA passer by adverse possession of the land of a default-
ing tenant. This doctrine has no application to

SatKANXA circa instances of the present case, because the
B a n -ep.j e e .----  Crhoses claim title and possession, not against the
M o o k e r j e e  Miikherjis, but against Pal. The true view is that 

wheti a person has. by adverse possession against 
a siib“tenant, acquired a statutory title to a portion 
of the lands comprised in the sub-tenancy, he has an 
interest in the sub-tenancy, so that wlien on a sale 
of the superior tenancy [oi‘ arrears of rent, the 
purchaser seeks to annul the sub-tenancy as an 
“ incumbrance” , such person stands In the position of 
an ‘‘ incumbmncer’* and is entitled to notice under 
section 167. In my opinion, this appeal must be 
allowed and the suit dismissed with costs in all 
the Courts.

0. M. Appeal allowed.


