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made by a “ lawful guardian ” within the meaning of 
section 21 of the Indian Limitation Act. It is well 
settled that, under the Hindu Law, in the absence of 
the father, the mother is entitled to be the guardian 
of her infant sons in preference to their brother: 
Muhtaboo v. Gunesh Lai (1).

The Rule is made absolute and the order for execu
tion as against the petitioners is set aside.

L. R . Mule ahsolute.
(1) (1854) (Beng.) S. U. A. 329.
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Before Mookerjee and W<xhmle>j JJ.
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la  an admiuistration suit valued at Rs. 30,000 for purposes of jurisdic
tion, and at Rs. 100 for adjustment of account, and wherein court-fees 
were paid on the latter sum only, together witli Rs. 10 far the approximate 
value of the claim for account:^—

jHeW, tliat such a suit was in essence a suit for account within the 
meaning of s. 7, cl. IV ( / )  of the Court-fees Act, and that adequate court- 
fees had been paid on the plaint which could not be rejected.

Khatlja v. Shekh Adam Husenall;/ F o s i ( l ) ,  Sasi Bhushan Bose v, 
Maharaja Sir Manindra Chandra Nandy (2), Satya Kumar Banerjes v, 
Salya Kripal Banerjee (3) followed.

A p p e a l by the plaintiff, Sarajii Bala Dasi.
^Appeal from Original Decree, No. 516 of 1914, againstHlie decree o f 

Upendra Chandra Mukerjee, Subordinate Judge of Hooghly, dated June 18;
1914.

(1) (1915) I. L, R. 39 Bom. 545. (2) (1918) 24 C. L. J. 448.
(3) (1909) 10 C. L. J. 503.
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The facts necessary for the puri^oses of this 
report are shortly these. The phiintiff, Saraju Bala 
Dasi, the widow of one Basaota Kumar Eoy, instituted 
a salt for administration, for account and other inci
dental reliefs against the execntors of the estate of her 
fatlier-in-law, one Rajendra Nath Eo3  ̂ The plaint 
contained the following: “ Snit for administration^ 
For the purposes of Jnrisdiction the claim is laid at 
Rs. oOjCHiO and the present claim for adjustment of 
account at ils. 100.” The plaintiff paid conrt-iees 
ad valorem on this sum of Rs. 1 0 0 , and also jmid 
an additional siiin of Rs. 10, for the approximate 
value of the claim for accoiint. The defendants con
tended amongst other things that, inasniiicli as the 
plaintiff had valued the snit at Rs. 30,000, sbe was 
bound to i5ay the court-fees thereon, otherwise the 
suit slioiild fail. On an issue framed accordingly^ 
the learned Subordinate Judge held that, “ tlie plaint 
should be stamped with the ad volorem fees accord
ing to the value of the claim, viz., Rs. 30,000,” and 
called upon the plaintiff to pay the additional court- 
fee of Rs. 965. The piaintifE failed to carry out this, 
order, whereupon the Court below rejected the plaint.

From this decision the plaintiff appealed to the 
High Court.

Babu Braja Lai Chalcrcvvciŷ ti and Bcibu BiraJ 
Mohan Majiimdm^ for the appellant, contended that 
the present suit for administration and account was 
really a suit for account within the meaning of section 
7, cL lY  ( / )  of the Court-fees Act, and tlie plaintiff 
need approximately value the claim for account only 
and paj4 court-fees accordingly : see Klmtija v. S/wkh 
Adam Husenally Vasiil). If the suit were decreed* 
for an amount larger than the claim, additional court- 
fees would have to be imid before such decree could be

(1) (1915) I. L. E. 39 Bora. 545.
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11)17 executed. In a suit for aclmiiii.stration of trii.sr, in 
favour of creditors tlie same view found support: Sasi 
Bhuskan Bose Maharaja Sir ManindA'Ci Chmitha 
Nancly (1). In Satya Kumar Banerjee y. Saiya 
Kripal Eanerjee {2). Oourfc accepted the same view.

Babti Manomohan Bose, for the respondents.
M o o k e r je e  an d  W a lm s le y  JJ. This is an  appeal 

by the plaintiff against an order of rejection of the 
plaint, ill a suit instituted by her against the executors 
of the estate of her father-in-law for administration, 
for accounts and for otlier incidental reliefs. She 
stated that the value of the estate left by her father- 
in-law was Hs. 30,000, but she valued the claim for 
accouuts at Es. 100. She paid court-fees ad valorem 
on tliis sum of Rs. 1 0 0 , and also paid an additional sum 
of Els. 1 0 , apparently on the ground that the claim for 
administration was incapable of accurate valuation, 
at least at that stage. The defendants contended tliat 
the court-fee paid by the x l̂aintiff was inadequate 
and that the suit could not consequently j>i’oceed. 
Their argument in substance was that, as for purposes 
of jurisdiction, the plaintiff had valued the suit at 
Rs. 30,000, she was bound to pay the courfc-fees upon 
that valuation. The Subordinate Judge thereupon 
framed an issue to the following effect: “ Has the 
plaint been insufficiently stamped?” On the trial 
of this issue, ho held that the plaint was insufficiently 
stamped and called upon the plaintiff to pay addi- 
tiojial court-fees of Rs. 965. This order was not 
carded out, with the consequence that the plaint was 
rejected. In our opinion, the view taken by the Sub
ordinate Judge cannot be supported.

The decision of the Bombay High Court, in the 
case of KJiatija v. SheJch Adam Musenally Vasi (3),

(1) {1916) 24 C. L. J. 448. (2) (1909) 10 0 . h. J. 503.
(S) (1915) I. L. R. B9 Bom. 545.



sliows that a suit for administration and account is in 
essence a sait for accounts within the meaning of section s.̂ eaju
7, danse lY  ( / )  of the Court'fees Act, 1870, and, that, BalaDasi
in a suit of this description the plaintilf is competent jogemaya
to value the claim for accounts approximately and to 
pa3' conrt-fees thereon. Sir Basil Scott C. J. pointed 
out that If ultimately a decree should be passed in 
favour of the plaintiff for a larger amount than that 
covered by the coiirt-fees already i)aid, the plaintiff 
would be precluded by the provisions of sectiolln of 
the Oourt-lees Act, from executing the decree until 
the fee payable on the whole amount of the decree had 
been paid This view is confirmed by a reference to 
Form 43 of Scliedule I of the Civil Procedure Code of 
1908, and was adopted by this Court in Scisi Bfmshan 
Bose V .  Maliaraja Sir Manindra Chandra Nandy 
(1 ), V7hlch arose out ol’ a suit for administration and 
accounts brought by one of the credito- s of a debtor 
against the trustee of his estate. A similar position 
had been accepted as sound in the earlier case of 
Satya Kumar Baner-'ee v. Sattfa Krip^l Banerjee (^).
We are clearly of opinion that adequate courfc-fees 
had been paid ui>on the pdaint, which could not conse
quently have been rejected.

The result is that this appeal is allowed, the order 
of the. Court below set aside, and the case remitted to 
the Subordinate Judge, in order that it may be tried 
on the merits. An order will be made in''favour of 
the i)laintiff appellant under section 13 of the Court- 
fees Act, entitling her to obtain a return of the oourt- 
fees paid on the memorandum of appeal presented to 
this Gou/t, The appellant is entitled to her costs both 
here and in the Court below.

H. Appeal allowed,
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