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itrm t— BmGifio perform ance— xigreeiaent to lease certain ahare in jw’o- 

p e rty  at fl,recl rent a n d p re in iu m — No p rovision made f o r  pay-

meni o f  lasts and intered on a rre a rs  or f o r  security— D ra ft  afj}rorecI <'4 

h j  pleader to be prepared— Receipt o f  earnesf moneii— Affreement 

whether completed o r not— lutcution o f  pariieH.

There may he a conipJL'ted agreetnpnt tliotijjh a (lociiment has tu he 
iuted embodying it-s tenuH. It depewici on the question wlietlier th<.- 
-ie.s intended that there be m  binding contract till the execntiuu
;i dijcument or -vvhetlier they intended tlio doennitnt to be merely com' 
aorative of. the terms of a bargain already eoiiipleterl, evcti though it< 
:;ution is in a manner refiuired by law. 
iJj/am v,p(xiihhay (I) referred to and distiiit îushKL 
Wbvi V. Bull {2} and Hampshire, v\ Wickem (8) di>4ttn.ciush«d.
' ’-'■lore the defendant entered into aci oral agrewneut fcu grani: tiie plaiut-

iitni lease of hiî  sp'ioified share in certain mouzm at a fixed armaal rent ij ‘
, i  Htipuiated preniiiim, and a draft 'putbih was to be pn-piired and appio- 
Vi£ by bis pleadtr, and part of tbe pn'iirumi was paid at ouue and sicceptcd 
tlic defftndiiiit as earnest money, but uo sncfi draft was prepared and 
roYed of, and theru wa.-< no e.tpress provision lijadii by thp partii'S as to 
payments of I'lntu, interest on arrears of rent and as to security fo.' d.ie 
ment of the rent!—* ^
Edd, that the agreenisint fO'nplete and enforceable in a suit for 
jitic pci'fonnance, notwitiistaiuling the omission of th3 approvt'd draft 
of express provirfiuus as to I'ist, interest, and security, it having i>eeu

Appeal from Appellate Decree, No. 405 of 1917, against th? decree 
" P. Bagehi, District Jndge of Mymeusinarh, dated Nov. 29,
' iiiiig the decree of Bimja Charun Mitni, Subordinate Judge of Myiiipn- 
Li dated April 2<5, 1911.

(̂1) (1910) 20 0. W. S. 1)0. (2) (1877) 7 Ch, D. 29. ^
(3) (1878) 7 Ch. D. 555.

19 U' 
J it a. 10
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.6parties to be merely commemorative of the terms already agreed upoi 
not a condition of the completioa of tlie agreement ; and, further, that^ 
matters relating to the kists and interest were presumably intended to

I

regulattd by the Tenancy Law of the country, aiid tisat no provision, 
security was necessary.

Oh the 30th Decemher 1909 Bijoya Kaiita Lahi. 
a fractional co-sliarer, entered into an oral agreemejj 
Yvdth Harish Chandra Bhonniik, Bhagoban Ohant̂ l 
Blioumik and Mohim Chandra Bhoamik to grant 
a putni lease of his oas. 15ff. share in mousas Eaniga; |̂ 
Telipara and Pabai, at an annual rent of Ss. 50 anc,̂  
salami or premium of Rs. 1,300. -Part of the premi, 
was i:>a3’able at once and the reinaindei' within a 
tain time, and a draft pottah was to be prepared a„ 
approved of Bijoya’s pleader. On the same daj" 
snm of Rs. iOO was paid by the plaintiffs and accepr. 
by Bijoya as earnest money. The balance was tendei 
blit he refused to execute a lease. It appeai’ed t.̂  ̂
there was no draft i r̂epared and approved iOf by 
pleader. t

Harish Chandra and others thereupon filed a f  
for specific performance in the Court of Babu Bi05. 
Charan Mitra, Subordinate Judge of Mymeiisin̂ , 
The defendant admitted an agreement to grant 
lease and also the rent and the premium, but contend' 
that there was no concluded contract which could * 
specifically enforced. The Court decreed the suit oj 
26tb November 1911. On appeal by the defendant, tl| 
Additional District Judge of Dacca reversed the deciB| 
on the ground that there was no concluded agreen^
because (i) the time of che commencement of the 
was not specified, and (ii) the plaintiffs had hi\\{ 
prove that they had tendered the. balance off 
premium within the stipulated period. The plairi' 
appealed to the High Court (Appeal from Appeli
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iree No. 1183 of 1912). The Court (Mookerjee and 
e JJ.) reversed the order of the District Judge, on 
! IStli May 1915< and remanded the case.
Oil the 29tli November 1916. Mr. D. P. Bagchl, CnowMuaY 
stricfc Jadge of Mymeiisingh. lieid that all the esseii- 
l iDgredieiits of a valid and enforceublc contract 
i’€ tfstablisbed, and overriTlecl the objections btisi*d on 
srepreseiitatloii and mistake as to the actual share 
[.be defendant in the moiizas. nncertaiiitv as to -who 
aJd be putiiidars: the non-settlement of payments 
kists, cesses, ioterest on arrears, of security for due 
lEieiit'of rent: and the absence of a draft approved 
|y  the x>leader. He upheld the decision of the Sub- 
inate Judg’e, with some modifications, and directe<I 
:ciflc performance. The defendant appealed to the 
|1i Oonrt.

Sir Bashhehary Gliose Bahu Maliendm Nath 
% for the appellant.
*0abu Joge^h Chanfhxi Bay and Baha Birendra 

D e, for tlie respondent.
Cur. adv. vidt.

B ichardsok J. This is a second appeal arising 
of a suit for specific performance of an agreement 
the grant of a lease. The suit has had a long 
;)ry. Specific performance was granted by the 
ee of the trial Ootirfc, dated 26th April 1911. On 
rjippeal that decree was reversed by a decree, dated 
Harch 1912, the Court holding that the agreement 
incomplete, inasmuch us it did not fix the date 

' which the lease should oomnienee, and further 
ig that the plaintiffs had failed to prove that they 
indered the balance of the premium within the 
[ stipulated. The platntilts preferred a second 
t to the High Court (xYo. 1IS3 of 1912) which 
before Mookerjee and Roe JJ. By a judgment.
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dated IStli M.'aj 1915, those leai’jied Judges held 
ifc was j)lain, in view of the xJrovisions of section 
of the Transfer of Property Act, that the intentio 
the parties must have ]}een, in the absence of inc 
tioii to the contrary, that the lease should take e 
from the date of the execution of the instrnment. 
the question of tender, the learned Judges held i 
no time having been fixed for jDa.yrnent of the bab 
of the premium, the plaintiffs were at liberty to in 
and on the facts found had made, their tender wi 
a reasonable time. The result was that the dec re 
the lower xApx̂ ellate Court was set aside, and tliei 
was remanded to that Court in order that the ap 
thereto might be re-heard on the other points wi 
had not been d.-'alt with. The appeal has accordii 
been re-heard bj'' the Second Additional District Ji; 
of Mymensingh who has made a decree,, dated 1 
November 1916, continnin^?, witli some modificati 
the decree of the tdal Court for specihc performa 
From that decision the present appeal has been ta 
by the defendant No. 1.

The appellant is the owner of a. fractional sliarc 
the property to which the suit relates. Tlie ease 
the plaintiffs is that ho contracted orally to give tl 
a putyii lease of the share. A close -ai)proach to 
agreement to that effect is admitted,^but it has I; 
contended in defence that, for various reasons oi 
than thtrse already dealt with by ihe Pligli Cour: 
the judgment of May 1915, the agreement was inc 
])lete and incapable of specific performaiice.

Some of the questions in controversy in the C< 
bek)w have been finally disposed of in the jiulgn 
appealed from, and I shall confine myself to the mat 
discussed in the arguments before us.

As the suit Is based on an oral ugreemoiit, no qi 
tion arises as to the construction of any docunn



le terms of the agreement and the intention of the i9is
I’ties are qnestions of fact depending on oral eTldence, buota
;d nnless tlie J iidge in the Court below has mis- Kaxta
iplied any principle ol law to tlie iacts which he CaowDHrEv
:S found, we cannot in second lu^peal qiiarj-ei with „
s conclusions. Moreover, the Judge is not Ijoiind by Chaxi.ea
e iaognage in which he states the tenns of the 
reement, as gathered by him from witnesses speak- racruijiKo:s 

to tiicir recollection of conversations, in the same 
ly in whicii the parties would be bound by the 
agiiage of ii written document to which they had 
Inscribed their names. The statement ot the terms 
H;he Judge can only be regarded us apin’oximatiiig 
3!'e or less closely to the words which the j^arties 
tnally used at the time, and the Judge may look at 
e evidence as a whole for the imrpose of eiiicidating 
e intention of the parties on any particular point.
Now, the Court below has lound that negotiations 

'sviug been going on for some time, on the 15th 
ms» 1315, an agreement was arrived at between the 
xties comprising In substance four terms or C(>ndi- 
>ns as folloŵ s ;—

(i) that defendant No. 1 would grant to tiie 
plaintiffs a lease of his 3 annas and 15
gandas share in moii.zas Ranigaou, Telipara 
and Pabai:

'ii) that the rent payable by the lessees should 
be Es. 50 annually ;

Hi) tliat a siini of lis. 1,300 should be imid as 
nazar or premium: and 

iv) that a draft lease was to be prepared accord
ingly, and ap]>roved by the defendant’s 
pleader Babu Shyamu Oharan Boy.

i has further been foucd that, on the same day,
;5th Foils, Es, 400 was paid by the plaintiifs to the 
idant by Avay of earnest money.

YOL. XLYI.j CALCUTTA SEEIEB. 775
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The argament aclYanced in the Court below that 
agreement was incomplete becaase it made no expre 
provision in regard to certain particiijars said to 1 
essential in aputni lease, has been pressed before 
only in Tefereiice to three particulars. It is coatei| 
ed that the agreement is deficient in not providij 
(i) for tlie kists or instalments in which rent shoii 
be paid, (ii) for the rate at which interest should ri 
on arrears of cent, and (iii) whether secarity shon 
or shordd not be given by the lessees for the due pa 
ment of the rent.

As to JdstH and interest on arrears, I agree wi 
the Ooni'fc below that, in the absence of express agr€ 
ment, the parties iDresiimably intended that sii 
matters shoald be regulated by the tenancy law of t: 
country. As to security, there seems no reason w 
any provision should be made. This content! 
fails.

The learned vakil for the defendant, howev< 
directed Iiimself mainly to the fourth of the conc 
tions above set out. It has been urged upon 
thatiaasmnch as the preparntion of a formal insti 
ment of lease was contemplated, there was no co 
eluded agreement. The effect of a reference to’ 
formal document in connection w'ith an agre 
ment which is being negotiated, was considc 
ed in the case of Eyam v. GuhJjay (1) by t 
kte Chiel Justice and two learned Judges of tl 
Court. The result of the English authorities the 
cited appears to be that it is a question of the infe 
tion of the |>artieB whether there is to be no blndl 
contract till the document is executed or whetlier t 
document is merely to commemorate—it may bo 
a manner required by law—the terms of a bargi 
already complete.

(1) (1916) 20 0, W. N. CG.



The conclusion of tlie Court below in the present
3 is that the lease to be drawn up “ was only to b h o t a

> more formal shape the terms agi'eecl iipon between Kaxta 
;; . , ,, . . °  L a h is iparties with the insertion of usual leafal phraseo- cnowDHi-ny
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f  and terms necessary in a piitni It is said t,
K ailas «

t the mere fact that a formal dociinient was Ciun’pba
B h o u m ie .templated was primd facie an indication that 

imrties did not intend to be bound till it was Bkhaebsos 
cnted. That may , be so, but there was other 
dence before the Court. There was, for instance,
■ payment of earnest money. Such payment may 

concltisive to show a binding contract, but it
&  fact which the ,Oourt was entitled to take into 
^sideration. It cannot be said that there is uo 
dence to support the conclusion at which the Goiirt 
ived. That being so, the conclusion must be 
iSpted.
.Stress is laid on the draft lease having to be 
proved by the defendant’s pleader, bat what 
ference does that mal̂ .e in the circumsianees of the 
sent case? The j>arties arranged to put their 
seement in writing and the writing was to be 
/roved by the defendant’s pleader. The two things 
together, and the whole question is whether there 

a concluded agreement. It is settled, as I have 
, that there may be a concluded agreement though 
cament is to be executed embodying its terms. 
p.ch a case, the contents of the document have, 
nurse, to be approved by both parties before the 
iment is executed, but merely from the ijoint of 
V whether the document correctly and formally 
ss effect to the settled terms of the agreement. Jf 
foes, it represents, the ageeement which either 

can be compelled to perform. A reference to 
leader in this'connection does not necessarily 
I'the position. The function of the pleader ,may
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be merely to say whether the draft correctly carri<
out the agreement. The defendant, therefore, is 
entitled to assert, us he has attempted to do, th. 

Chowdhtjry merely because niention was made of a draft leai 
and his pleader’s approval thereof, therefore the

K a i l a s h  . . . .  ^ TX 4, i.1CuASDEA never was a binding agreement, it was open to ti
BuorjiiK ( 3q ^ 3,{̂ Court has Eoiind, a bindii

Richaedsos agreement, and all objections on the score of iince 
tainty and so forth have been rejected. That beii 
so, the defendant cannot resile from the agreemei 
nor can he or Ids pleader refuse assent to a proper, 
drawn instrument. If it be said that he or h 
pleader might refuse assent to a draft not in acco 
dance with the agreement, I quite agree. But tJ 
defendant has never met the plaintiffs fairly on th 
ground. He has contended from the first that the 

Vas no agreement. No, doubt the draft filed 1 
the plaintiffs with the plaint has been found to I 
open to exception as going beyond the agreemCD 
But the i)laintiEs, it appears, have throughout be€ 
willing to accept any reasonable modification of the 
draft. As modified by the directions contained in tl 
decree of the Court below, the draft will apjpareiitl 
meet the requirements of the case, •

There is no ground for our interference in Secon 
Appeal and I would dismiss the appeal with costs. .

S h a m s - U L - H u d a  J .  This appeal arises out of a su 
for specific performance of a contract. The facts, g 
far as they have any bearing on the questions raise 
before us, are shortly these. Plaintiffs alleged bht 
the defendoait No. 1 agreed with the plaintiffs % 4 an 
5 to grant to them and to other plaintiffs a moiirug 
mukarari lease of the defendant’s share in certa| 
mourns at a fixed annual jama of Rs, 50, and fotf 
premium of Rs. 1,300, out of which the plaintiffs p«



400 at tlie time of the agreement and promised to 
jgLJi^st.witliiii a moiitb, that tbe pb hit life were 

''•Uing to pay this auioiiut wiEbiii the time
the defendant refused to accept the CHôri>HCE\' 
>erform his part of the contract. _ ®- ̂ KAltASH
'd-er alia, was that, although tliere GHA.si)n.i

s for a lease, thev had not riisenedaltlOli "  ̂ ----
intrxct portion of the premium was Su.nts-rrL-

+ he pkiiiitiilB had made a deposit of I though t ^
with the ® cashier in anticipation ot

,■ , ill the terms and conditions of tlie
'UCt; t l u i t  !j
ad '-not bet̂ ^̂  settled, and plaintiffB were not,

‘ :1 to a.decree for specific performance,re,.entitleo * /   ̂ ,.now have found tiiat there was a Courts D( , ,/ 1 /nnent 1 jet ween the parties, that there ̂oral agree  ̂ ’ ̂ . -tv, either as regards the land to be ' uiicerGaui* • ’
/ lIs the rent or the premium, and that}iyas regard i- -  .

iatif!s’ regarding the imyment of a
’ • » ,/  -Hiiinm was true, and have apon theseL fof the prs , ,/ l>laintilts suit. •
kittedly was an understanding between

J  . 'the draft of the potta would have to tties thatT T ' the defendant’s pleader. PiaintillH’ fl'ovBu by ‘
that they such a draft at defendant’̂

. itted it to the defendant’s pleader t and subni \
, -j.that the draft was so approved afternroval, and , f , ,,, .. - .s. 'Ill 1̂5 IS deniea by the defendant

1 altei-atnnik ^, ‘3ar tinding on thin point.;ero IS no ch ® ̂ idl for the appellant has argued, in the  ̂learned va. , . . .  .3-the agreement i.'̂  incapable or being Igtaoce, that  ̂ •, t ,-,, :*ed, a« all the terms and conditionsbilly enior ’ , . .
Tease had settled. This argument is
■etely dispo’̂ *̂  the lower
ii i 4hat all the macerial terms of thel̂ late Court tgittled, that as regards those not ex-

,j3 S understood that these .would be

OL. XLYL] CALCUTTA SERIES. 779
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ill accordance wifcli the provisions of the law in th* 
bebalf ill the absence of ail express agreement t o ^  
contrary. Accordingly the lower 
directed the defendant No. 1 “ to 
in favour of plaintiffs Nos. 2, 4 and*̂ ^̂ -̂-̂ '̂®7r be.
annas and 15 gandas share in upuiiiiVpara and Pabai, in terms agreed 

S e a m s-tjl- on 15th Pons, 1S15, other terms not aggg coritempla 
Htoa J. provided by law’\  The first contentio 5^ approved 

It is next argaed that, as the part|@ granted of \ 
the execution of a formal lease to ’ cLiiteiiti 
them, specific performance cannot b' 
original agreemenfc. In snpporfc of  ̂ .
reliance has been placed on Win7i |
shire v. Wiokens (2), Hya^n v. Guhhâ Q clearly, dist- 
decisions referred to in the last ine‘ | |
seems to me tUiit the oases cited ar|,;tte^ agi4>em| 
guishable from the present case. t„|,g jg.L

In Winn v. Bioll (1), there was a wi  ̂ u 
whereby the defendant liad agreed tô ĵ .ĵ .i con 
hoase for a certain term at a certaijj,  ̂ entered i(:- 
to the prepamliou and approyal of a f<iai agreement „
No such formal contract was, howevei, en forced
and ife was held that there was no finaese term.'!’:

twhich specific performance-couid toJ: an estate 
George Jesse 1 laid down the law in tjy t 1̂ ,
in the case of a proposed sale or lease terms hoi 
persons iagree to all the terms and s4q jg contra 
the terms put into form’, then all ‘
put into writing and agreed to, the ^i the cont|\i 
If two persons agree in writing tha’ sabmitted to 
point the terms shall be the terms by hi
bat that the ■ minor terms shall be 
solicitor, and shall be sach as are ap]̂

(I) (1877) 7 Oh. D. 29. (2) ( 1 8 7 8 i i a t i f e
, (3) (1915) 20 G. W. N . p ^  ^




