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interlocutory orders ” would be supei'fluons. In our 
opinion the only orders excluded are those specifically 
mentioned in section 94 as injunctions or interlocutory 
orders, that is to vsay, ordei's under clanso (c) or clause 
(e) of section 94. We do not think that the new Code 
of Civil Procedure has made any change in the former 
law, und we answer the point referred by raying that a 
Provincial Small Cause Court has the power to attach 
moveables before Judgment.

S. K . B.
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SOVA CHAND BHUTORIA
V.

HUEEY BUX DEORA.*
A rM ira tm i—Aicard, filing o f—Time ftqiiisite fo r  oMaining copy o f  a 

decree— Submission t-> the Court " and “■ Filing in Court ”— Ecclusioti 
o f  time bslweai submission and filing— Limiiatton Act { I X  o f  ISOS} 

Sch. i ,  168— Civil Pr6ctdur,e Code {Act F  o f 1903) Ssh. I I ,  s. 10.
— Rules and Orders n f the H igh Couft% Chapter X X l I l ,  Rule 1.

Tiie arbitrator in a ’certain suit made Iiis award on the 23rd August, 
I9 l7 , aad on the 3rd September, 1917, the plaintiff through his attonujya 
applied for a copy of the award. On the 10th October, 1917, the award 

received bŷ ,t he Registrar. Owing'to the Long Vacation, the Court was 
closed on th a t date and remained so till the 17lh November, 1917. On tl»a 
22nd November, 1917, the defendants filed the award in Court. la  
pursuance of the abovementioned application, dated the S ri Septeraher, 
1917, a copy of the award supplied to the plaintifl; ou the 27th 
JSovember, 1917. O n the 6 th  December, 1917, the plaintiff applied to  the 
Court for an order to  set aside the award and the award was subsequently"' 
« t  ^ id e . Od appeal:—

' '■ M eldy th a t it was not shown th a t i t  was the duty o f ,the .respondeat to' 
;';tti'9':the award- and th a t he could and should have done so between‘the 17th 

2,2nd.'November.

•'5;Spjed.|rora Original Civil, No. 33 of ̂ 1918, in 'Suit No.

1918 

Nov. 26.



1&18 Held, also, that Buie 1, Chapter XXIII (of the Bnles and Orders of the
------ High Court) did uot appear to be in conformity with the provisions of

Procedure.
1-, Held, aiso, fcliat if  tinie commenced to run either on the 10th October,

Hrsaiv Brs 22nd Nuvember, it did not appear that the application (of the 0th
Decembtr) was barred.

. Ẑ er CuttiAM ; It seems that the word ‘“Com-t” in Article 118 of the 
Limitatiou Act laeaas “ Court ” and not its Eegistrar and ’* subrnission ” 
means ‘‘ submission to the Court ” which again, accordino to Sell. II. s. 10 
of the Civil Procedure Code, is to be done by liling the award in Court,

Nohin K ally Dabee v. Am l'im  Churn Banerjee (1) doubted.

A p p e a l  by Sova Ohand Bliatoria, one of tlie 
ilefendaiits.

By u mortgage dated the 2J:tliMay, 1911, one Hurry 
pjiix Deom moi'tgaged liis property to Jaharmiill 
Bhntoiia and otliers and on tlie li tli  February, 1916, 
the niortiragor instituted a salt against the mortgagees 
for redemption of tlie said mortgage, for possession of 
tlie said property and for account of the rents and 
profltB received by the mortgagees. On the oOtli Jane, 
iyi7, it was, inter alia, ordered that ail matters in 
dispute should be referred to arbitration. The arbi­
trator made his awaul on the 23rd August, 1917. On 
the Srd S6epteiiiber, 1917, the plaintiff'.^ attorneys 
applied on behalf of their client for a copy of tlie 
awai’d; but they were informed that the award had 
not been filed and a copy of the same could iiotJja 
conaequeiioe be supplied to them. Subsequently, on 
the IDth October, 1917, the award was received by the 
Registrar. Daring the period between the 10th Octo­
ber, 1917, and the 17th November, 1917, the Court was 
closed and on the 2^nd November, 1917, the defendants 
filed the same in Court. On the 27th November, 1917, 
a copy of the award was supplied to the plaiutiff^g 
attorneys. On the 6bh December, 1917, the plaiMffl 
petitioned the Court foe an order to set aside th® 

i l )  (1901) 5 C. W. N. 813.
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award and to direct tlie hearing of the suit be proceed- 
ed with.' Mr. Justice Greaves directed the lalaintift sovaGhand 
to serve notice of motion on the defendants for the Bhotoru 
purpose of setting aside the award, making the notice uuBRr Bux 
of motion returnable on t-he 14th December, 1917. On 
that date hiR Lordship made an order setting aside the 
award. On the 18tb. February, 1918, Mr. Justice 
Greaves granted a Rule at the instance o£ Sova Chand 
Bhatoria calling on the plaintiff to show cause whj^ 
the order made in this suit and dated the IJrth Decem­
ber, 1917, should not be reviewed and set aside on the 
ground, alia, that it was apparent on the face of 
the record that the plaintiff’s application to set aside 
the award was barred by limitation. On the otli 
April, 1918, both parties agreeing, Mr. JuBtice Greaves 
directed that the order of the 14th December, 1917, be 
amended by substituting the words “ upon hearing 
Mr. B. L. Mitter advocate for the said defendant Sova 
Chand Bhiitoria for the words and Mr. B. L. Mitter 
advocate for the said defendant Sova Chand Bhutoria 
consenting”. On the 12th Ai>ril, 1918, the above- 
mentioned Eule was discharged with costs. Sova 
Chand Bhutoria, one of the defendants, thereupon, 
appealed against the order of Mr. Justice Greaves, 
dated the l^lth December, 1917, setting aside the 

Inward as.amended by the order of the 5th April, 1918.

Mr. iV. Sircar (with him Mr. 8. 0. Bose), for the 
appelhint. Under, Art. 158 Sch. I of the Limitation 
Act, 1908, the time from which the period of limita­
tion began to run was the date on which the award 
was received by the Regi>sti’ar. The award was sub- 
tijitted on the 10th October," 1917, and notice was giveii 
to the par||es on the, same 'date by the Registrar.

rfespc>ndeiit might get the benefit of the period 
cliiMhg which 'the Oourt was closed, vie,, from the
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1018 October, 1917, to the 17tb November, 1917, and bes 
So v a~O h a n d  allowed to deduct that peiiod i n  reckoning limitation.

b h o t o b ia  Once the OourtH reopened, limitation would begin to 
HoBKi' Box ran from the date of reojjening and not from the 22nd 

Deora, November, 1917, the date on which the award was 
uctnally filed in Court: Nobin Kally Dabee v. Ambica 
Churn Banerfee (1). See also Enles and Orders 
of the Oalcntta High Court, Chapter XXIII, Rale 1. 
After the 17th November, 1917, the respondent could 
only claim deduction of the time acfcaally required for 
getting copy of the award. In the present case it took
5 days to get a copy. Allowing for these 5 days, the 
application made on the 6th December, 1917, for an 
order to set aside the award was not made within
10 claj's and was, therefore, barred by limitation,

Mr. S. B. Das (with him Mr. R. D. Bose), for the 
respondents. Art. 158 of the Limitation Act must be 
read with s. 10 of Sch. II of tlie Civil Procedure 
Code, 1908. Tlie fact that the award waa sent to the 
Court on the 10th October, 1917, did not amonot to 
filing within the meaning of s. 10 of Sch. II of 
tbe Code. “ Submitted to the Coarfc ” did not mean 
mere receipt by the Registrar. Under Art. 158 that 
expression meant that the award had tO' be filed in 
Court. When the award was filed in Court, it was 
only then that the award was before the Court. As to 
whether "Registrar” meant Court, it h 
that the Registrar could not give leave under the 
Charter, because he has not a Court. Under Art, 155 
ol the Limitation Act, 1871, the words were “ notice 
of submission” and s, 320 of the Civil Procedure 
Code. 1859, used the word “ submitted ” only. Art. 15,|  
of the Limitation Act, 1877, was exactly the same m  
Art. 156 of the Limitation Act, 1908, and the provision 
about notice’, etc, in the prior Act of 1871 was delete .̂*, 

(1) (1901) 5 G. W. N'. 813.
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But s. 518 of the Oivil Procedure Code, 1882, provided 191-B 
that notice was to be given and thereby restored sovaĈ and 
the law on this point to what it was under the limi- B h u t o e ia  

tation Act of 1871. The plaintiff respondent having ihteky" Bdx 
applied to set aside the award, it was not his duty 
to file the award. Under s. 10 of Sch. II of the 
Code of 1908, it was the arbitrator who bad to cause 
it to be filed ”, and that section existed in the Code 
of 1882. In Nobill Rally Dabee v. Anibica Churn 
Banerjee (1), Harington J. was in error. Chapter 
XXIII r. 1 of the Rules and Orders of the Calcutta 
High Court, which were passed after 1908, by pro­
viding fcbafc notice be given by the Eegisfcrar calling 
upon the parties to file the award went beyond, or 
added to the provision of s. 109 Sch. II  of the Code 
and was, therefore, ultra vires.

Mr, S. C: Bose, in reply. Under,s. 10 of Sch. II of 
the Code “ filing ” meant only “ submitting” and an 
award was filed when it was handed over to the 
prox^er officer. If it were contended that in filing an 
award it would be necessary to submit it to the Court 
after being duly stamped, then the period of limita­
tion would under the same article be reckoned from 
cliflferent dates on the Original Side oi this Court and 
in the mofnssil, that is to say, in the High Court 
limitation would run from the date after the award

and filed in Court and in the 
mofussil Courts from the date it was handed over to 
a proper officer of the Court. Filing on the Original 
Side had a technical meaning and there was no such 
procedure in the mofussil regarding filing as there was 
on the Original Side. Limitation, therefore, must run 
from the date the award was received by the Registrar.

Mr, >S. B, Das, to a question by the Court, sub­
mitted that if it were held that limitation ran. from
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tiie 17th November, 1917, and not from the 22ncl 
November, 1917, the period from the 10th October, 

B hctoria  1917, to the 27th November, 1917, was requisite for 
H dbrt B ux  obtaining a copy of the award. The plaintiff respon» 

D e o e a .  liad applied for a cop}̂  on the 3rd September,
1917; therefore, on the 10th October his application 
for a copy was subsisting. He coriid not, however, 
get a copy until the award was filed. It was not 
his (Inty to file the award. The awnrd was subse­
quently tiled on the 22nd November, 1917, and the 
respondent in pursuance of his application obtain­
ed a copy on the 27th November, 1917: see Bcmi 
Maclhuh Mitfer v. Matunyini Demi (1) and Bechi 
V . Ahsanullah Khati (2) in support of the proposi­
tion that the period between the 10th October and 
the 27th November abovementioned was the time 
requisite for obtaining a copy.

Mr. f>. G. Bose (with leave of Court) submitted that 
inasmuch as limitation was running in the appellant’s 
favour, it was not the appellant’s duty to file the 
award. Under the Indian Arbitration Act it was the 
duty of the arbitrator to file awards [Bciijiiafh v. 
AJnned Musan Salf ĵi {ji)'] \ but in the i)resent‘Case it 
was the duty of the respondent to have filed the awards 
if hfc! wanted to save limitation and he could not now 
take advantage of his own laches.

Our.

WOODEOFFE, J. The facts are fully set forth in 
the judgment of Oreaves J., wdiicli I need not repeat. 
It is sufficient to say that there was an award In an 
arbitration made in a suit and that this award was 
set aside by the Court. When it was set aside comisel 
for the party (now appellant) stated at the Bar that

(1) (1885) I. L. R. 13 Cale. 104. (2) (1890) L L. B. 12 All- 461

(3) (1912) I. L. R. 40 Calc, 219,



liaviug coQsiclered the materials before him he could 
not resist the order wlilch the plaintiff sought, and sovr̂ AND 
which was in kct made. A review of this order was BHtiToaiA
then asked for by the appellant on the groaad that h t o r y  b t j x

tbe application to set avside the award was barred by 
limitation ander Article 158 of the ludiaa Limitation w o o &eo ffe  

Act (1908), more than 10 days having elapsed since the 
date when the award was submitted to the Court.
This involves a consideration of the question of the 
meaning of the woi’ds “ Submission ” and “ Court”.

In the appeal it is contended on the authority of 
the decision of Haiiiigton, J., in Nobin Kally Dahee
V .  Anibica Churn Manerjee (i) that the time fromf!
which limitation runs is the date on which the award 
is received by the Registrar (in this case the lOfch 
October, 1917) and not the date on which the award is 
tiled (in this case the 22nd November). Assuming 
that this decision is correct, it is not established that 
the application to set aside the award was barred, for 
the respondent is entitled to exclude the time re­
quisite for obtaining a copy of the award. An appli­
cation for copy was made on 3rd September. This 
application was premature in that no award had then 
been received. When, howevei.*, it was received on 
the 10th of October the application still subsisting 
look effect and in fact it is found that it was on the 
streligXtToJ^ f̂iis application that a copy was subse­
quently given. The question then is what was the 
time “ requisite”. From the 10th October to the 17th. 
Hovember the Court was closed and on the 22nd 
November the award was filed.

A copy could not under the rules be gi ven of the 
aw’ard until it was filed and from 22nd to 27th Nov­
ember was taken up in supplying a copy of the award 
previotisiy filed. There is no difficulty here unless
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1918 it ig shown that it was the duty of the respondent to 
file the award and that he could, and .should, havebO’iA uHAND

BnuxoBu done SO between the 17th and 22nd November. But 
Htjsby Bus the duty of the respondent in this respect is not, I 

B e o b a . think, made out. No provision to that effect has been 
WOODROFFE shown ns and on the contrary rule 10 Schedule II of 

the Civil Procedure Code provides that the arbitrator 
should cause the award to be filed and notice of the filing 
shall be given to the parties. It cannot be said, there­
fore, that there was any laches, and the time during the 
period 10th October and 27th November must, therefore, 
be excluded. It is not, as the learned Judge holds, that 
time commenced to ruD from the 27th November, but 
it commenced to run (on this hypothesis) from the 
10th October, but the time requisite for obtaining a 
copy must be excluded.

I am not, however, at present satisfied that the 
decision of Harington J. is correct.

Having regard to the aforegoing facts, it is not 
necessary finally to decide the matter but it seems to 
me that the word “ Court” in Article 158 of the 
Limitation Act means “ Court” and not its Registrar 
and “ sabinisHion ” means submission to the Court, 
which again according to Schedule II, section 10 of 
the Civil Procedure Code is to be done by filing the 
award in Court. I feel a_,jlifficiiity_in 
Harington J., in Nohin Kally Dabee v. Ambtca'unurn 
Banerjee (I\ that time runs not from the time the 
award is filed in Court but from th^ time it arrives 
at the Registrar’s office. If time ran from the 22nd 
November, five days must be excluded for the obtain­
ing of a copy. Copy was not obtainable on the ap­
plication of the 3rd September till the 27th November, 
so that these five days must be excluded and therefore

m  INDIAN LAW REPORTS [VOL. XLYI.
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tbe application of the 6tli December was in time. 1S18 
Though the resalt at which I have arrived is the Chand 
same, I do not agree witli the opinion e x x D r e s s e d  i u  the B h u xo eia  

judgment under appeal that time commenced to run Hcbet Bpx 
from the 27th November when a copy of the award. 
was first obtainable. Time on this hypothesis com- W oodbof? e 

meoced to run on the 22nd November when the award 
was filed, bat under section 12 of the Limitation Act 
in computing the period of limitatioD prescribed for 
an application to set aside an award, the time requisite 
for obtaining a copy of the award shall be excluded,

Rale 1 Chapter XXIII appears to have been 
passed after Haringfcoa J.’s judgment and from its 
wording seems to have been based on that decision.
Rule 10 of Schedule II of the Code was section 516 
of the earlier Code in force prior to the judgment of 
Harington J. This rule 1 does not appear to be in 
conformity with the provisions of rule 10, Schedule II 
of the Code which provides for the arbitrator causing 
the award to be filed and for notice being given to 
the parties. It does not say anything about submis­
sion to the Registrar for the j)urpose of being filed, 
notice by the Registrar and so forth. If then time 
commenced to run either on the 10th October or 
22nd November it does not appear that the applica­
tion was barred. As regards the contention that if 
the argument as to liiiiitatioB fails ilie Court should 
have allowed the evidence of the arbitrator to be 
given when the application to set aside the award 
was made, counsel -for the defendant said that haviog 
considered the materials before him he could not 
resist the order which the plaintiff sought. This case, 
therefore, is not one upon which the appellant should 
be allowed at this stage further enquiry on the facts 
aS‘ to the merits of the case. The allegations as to the 
alleged; misconduct on the part of the arbitrator are
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191S not satisfactorily answered in tlie affidavits filed on 
S o y T c h a n d  behalf of the appellant and, in my opinion, the appeal 

B etjtoria should b e  dismissed w i t J i  co stv s .
V.

H u e k t  Bax
Sandeeson 0. J. I agree

0. M. Appeal dismissed.
Attorneys for the appellants: 0. C. Gaiignli/ 4* Co. 
Attorneys for the respondents: Dutt 4* Sen.
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Before Ckatterjea and Newhould JJ.

3&18 JOGENDEA NAEAIN ROY CHOWDIIIJEY
Dec. 11. . V.

KIEAN CHANDRA ROY.*

Revenue Sah—Bevejiue Sale Lam {Aat X I  o f 1859) s. 5" and 4th. ‘‘ excej)' 
lion to s. S7—Scope ofs S7—Benefit of the 4ih ” eocceptio'n to s. S7, wk n 
cm

Section 37 c-f Act XI of 1859 applies to sale of aa entU-e estate for 
recovery of arrears due oo accouiit of au entire estate, as well as to a sale 
for racovory of arrears due on accDant o£ a share only, provided the entire 
estate in sold under the provisions of section 14 of the Ac.fĉ  and that so 
long as it ia the entire estate which is sold and the arrears are due oa 
account of the estate itself and nut on account of i-states ot'ner than tha*: 
M'hich is sold, section 37 applies.

The benefit of the 4th e.Kcepfeioa to a. 37 is licaitei oaly to such portioi'S 
of land as are covered by buildings, tanks, etc., and cannot be extended 
to cover those lands included in the lease on which no permaneat works 
have been construetud,

“ Appeal from Appellate Decree, No. 3330 of 1914, against the 'iecre '̂ 
of H. A. Street, District Judge of Khulna, dated Aug. l8, 1914, affirming 
the dticree of Jogvndra Kath Basu. yubordiuate Judge of Khulna, dated 
Feb, 25,1913.


