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Before Chauclhuri J.

1918 ROOPOHAND JANKIDAS
Jid)/ 18. V.

THE NATIONAL BANK OF INDIA, LD.*

Shares—Jute shares— Contract Act { IX  o f 1S72) s. lOS— Possession" 
— Share certifi.cates— Blank transfers—Negotiable instruments.

The word “ possession ” in Contract Act (IX of 1872), s. 108, exception 
(i), does not incladc possession for a specific purpose.

Share certificates accompanied by transfer deed endorsed in blank do 
®ot thereby becotrif^negotiable instrnments.

Greenwood v. Holquette (1), Biddomoye v. Sittaram  (2), Seager v. 
M uhna Kessa, (3), Naganada v. Bapjni (4) and Hazarimull Shohanlal v 
Satlsh Chandra Ghose (5), referred to.

A b o u t  the end of October 1916, the National Bank 
•of India purchased on behalf of a constituent, 25 
Xelvin Jnte shares. The share certificates had with 
tliem a blank deed of. transfer signed by the last 
registered owner, following the rule in the Bank, 
th.e share certificates together with, the transfer deed 
"were made over by the officer in charge of the Safe 
Custody Department to Ashiitosh Ghosh, the head clerk 
of that department, to be seat to the company for the 
purpose of the constituent’s name being registered 
in their books. Ashutosh, instead of sending them 
to the company for such registration, fraudulently 
disposed of them to one Sham Das Sil. The Bank 
■did nob know of the fraud till tlie end of November

* Original Civil Suit No, 65 of 19X7.

<1) (1873) 12 B. L. R. 42. (3) (1900) I. L. E. 24 Bom. 458.
(2) (1878) I. L. R. 4 Calc. 497. (4) (1'9C3) I. L. R. 27 Mad. 424.

(.5) (1918) I. h. Rv 46 Calc. 831. ' -
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1916. In the meunthiie the sliares passed from Sham 19̂ 8 
Das Sil to Muiigiram Banger & Co , and from them to koopcuaẑd 
the firm of Baijuath Ohampalall who so id them to Jaxkidas 
the firm of Roopchand Jankidas. AIL of them were the
bondjide purchasers lor full value. 15ANK OF

This suit was by Roox>chand Jankidas against I n d i a ,  Ld. 

the National Bani\ of India, Baijnatli Ghamx)alall 
claiming ownership in the said shares.

«
Mr. A. N. Ohaudhurl, Mr. N. N. Sircar and 

Mr. I. B. S'm, for the plaintiff firm.
Mr. Langford James and Mr. Sarif.a, for the 

defendant Bank.
Mr. H. D. Bose and Mr. S. Ghose, for the defendant«

Baijnath ChampaUil!.
Cur, adv. vidt.

Chaudhuri  J. In this case the plaintiff firm 
purchased 25 Kelvin Jute shares on the 2nd November,
1916, from the defendant firm of Baijnath Champalall.
Baijnath Champalall had bought them from Miingiram 
Banger & Co. who had put'cliasecl them from one Sham 
Das Sil who In,his turn-had purchased them ffom one 
Ashutosh Ghosh on the 1st November 1916. Before 
Ashutosh Gliosh obtained xDossession of these shares, 
they belonged to the National Bank of India w'ho are 
■defendants in this action. Tiie Bank purchased them 
for one of their constituents through their brokers,
Place Siddons and G-ongh. The purchase Avas made 
about the end of October 1916. Following the rule in 
the Bank, these shares were made over to the office!.’ in 
-charge of their Safe Custody Department. It is also 
the practice of the Bank to get the shares registered 
in the Company in the name of their conwstituents on 
whose behalf they are purchased. With that object 
these shares were made over by Eoss, the ofBcer tliea 
in charge of the Safe Custody Department, to Ashutosh.
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1918 Gliosli the head clerk of that Deparcnieot, who without 
sending' the shares to the company for sacli registra-
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N a t io n a l  

B a n k  of 
I n d i a , L d .

Ghaddhuki
J.

liOOPditANIJ

Jan'kipas jIqii fraudiiieiitly disposed of them to Sham Das SiL. 
Tbe Bank did not know tliat any fra ad had been 
committed or that these shai-ea had been dealt with- 
by Ashiitosh Ghosh,, until some time about the end of 
No vember i916. In the meantime these shares passed' 
from hand to hand as above stated. The pnrc'hase by 
the plaintiff from Baijnath Ghampalall and.byBaij- 
nath Ghampalall from Mongiram Banger & Go. and 
also the purchase by Sham JJas Sil were bond fide 
purchases: full value was paid for these shares and! 
they passiid from hand to hand. xAttached to the 
share certificate was a deed oi transfer endorsed in 
blank by the Fast registered owner, one H. P. String- 
fellow.

It was contended that inasmuch us Aslmtosh Ghosh 
was in possession of these documents, he could trans
fer good title to Simm Das Sil, and the subsequent 
sellers passed good title to their respective pur
chasers. Now the use of che word “ possession” in 
section 108, Exception (i), does not include possession 
of this character. These shares were in the custody 
of an officer if the Bank and were made over to- 
Ashiitosh Ghosh for a particular purxjofee, and he 
dishonestly dealt with them. It was held in r/ree/i- 
luood V Holguette il), that tht; exception did not-applj- 
in the case of qualified possession, sucli as that of a. 
hirer of the goods or where the x^ossession was Xor a: 
specific purpose. A clear distinction has been made itt̂  
this Court in respect of Juridical possession anti mere- 
pos ession. The same word is used in section .178 of the- 
Conti'act Act, in respect of pledges  ̂and it has been held, 
in, amongst other cases, BicUlomoye v. Sitt'aram (2)^

(I) ( !8 7 S )1 2 B . L. R. 42. (2) (1878) I. L. li. 4 Calc. 497.



Seaf/er v. H nkm a Eessa (1), and Naijauada v, Bappu  I9i8
(2), tliat a plede'er’s pos^^ession was not such pos- eoopckanu
session as entitled liini to deal witli the soods in 1%
fraud of tbe rights of the owner. The Bank never T h e

intended Ashiitosh to deal with tiiese sliares, never Ban̂k of
authorised him to deal with them and did not do any- I n d i a , Ld. 
thing by \vhieb it might tie presumed tliat lie had c'iimtdhurs 
authority, ex})resi  ̂ or imi>lied, t̂o deal with these J- 
shares. It was an absolutely dishonest dealing by him 
without tlie knowledge of the defendant Bank.

It was next contended that share certificates 
accompanied by the blank transfer deed were nego
tiable instruments b}’' mercantile usage and were trans
ferable freed from all equities, and compiote title 
passed from jnirchaser to purchaser upon delivery 

o f  the certificate and transfer deed. I have just dealt 
with the question as to whether such share certifi
cates cau • be considered as negotiable instruments 
in my Judgment in suit No. 337 of 19X8 \_Hazri- 
mull Shohanlal v. Satish Chandra G-liose and 
therefore it is unnecessary to repeat m^’Self. There 
is a little more evidence in this case about usage 
than there was in suit No. 337. A member of the 
firm of Place Siddons and Gough stated that if 
"the purchaser wanted his name registered and if the 
’Company refused to register the document, then they 
;as his brokers would not consider the script as good 
■delivery but would return it to the vendor. There was 
isonle evidence from the Bank of Bengal which does 
not purchase shares on its own. accoant, but pur

chases them on account of constituents. The ofiicer in 
•charge of that department of the Bank said that they 
did not recognise these documents until registration 
v^as effected in the name of the purchaser. There is

(1) (1900) I. L. R. 24 Bom. 468. (2) (1903) I. L. R. 27 M ad . 424.
(3) (1918) I. X. R. 46 Galo. 331i

TOL. XLVI.] CALCUTTA SERIES. 345



U6 INDIAN LAW REPORTS. [VOL., XLVL

1918

liOQPOHA-VlJ
J a n KIDAS 

i;.
T he 

N a t io n a l  
B a n k  of 

I n d ia , L d .

CHAUDlKTliC
J.

evidence tliafc in tlie market such share certificates 
accompanied by tL’ansl'er deeds, blank endorsed by tlie 
last re^?istered holder, pass from hand to hand and 
registration is effected by the last purchaser if he 
desires to register his name ; but apparently, in order to 
avoid the cost of stamps and, to save time, registration 
is not nsnaily, effected ; but that does not, in my 
opinion, give a negotiable character to the certificate. 
The defendant Bank at the same time lost another lot 
of shares which carionsly came bade to them after 

passed from hand to hand. This is reliedhaving
iipon as a strong circnmstance showing the nego
tiable character of the docLiments. I do not think that 
circnmstance of additional vaine. The document 
on the face oi; it does not show that it is transfer
able and it is well known that registration is neces
sary for legal title and that registration has to be 
effected in terms of the Articles of Association. Several 
purchasers in fact want registration to be effected and 
do- not accept the delivery of the certificate with af
transfer deed blank endorsed as elfective. For the rea
sons I have already given I cannot treat the transfers 
in this case as transfers of a negotiable instrument. I, 
hold that the Bank is entitled to recover these 
documents. They held these shares originally as 
bankers for their constituent but they have made 
over shares “of equal value to him and are now 
entitled to possession of these shares on their own 
account; and the pUiintiff is not entitled to the declara
tion he seeks for. I hold that the plaintiff is entitled 
to recoup his loss from his vendor and I make an 
order that he is to be paid by Baijnath Ohampalall the 
value paid by him for these shares with interest at six 
per cent, from the date of his purchase.

Ashutosh Ghosh, who abstracted these .documents 
was prosecuted; but the jury differing, a retrial was
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or(iew?d; but, before the  retiial took place, lie committed
suicide, Uoopchajjd*

I shall  deal w ith  the q uestioii o£ costs aftef hear- Jaskibast?.ing counsel who have expressed a desire to be heard. thb
X A ,r r o N A L

N . G-. B a n k  o f

I n d i a , L d »

Attonie}^ for the plaintifl:: 0.  C .  G a n g o o h j .

A ttorneys  for the defendant btuik : Scuidersoii & Co.
Attorney  for the defendant B aiiaa th  Ghampalall;

A?". G. B os(L

APPE1LLATE CIVIL.

Before Teunon and Riehards m JJ.

MAHARAJ BAHADUR • SINUH
V.

JADAB CHANDRA GHOSE HAZRA.*

Sait for Rent— Rent reserved— Company's Sicca RujJeeŝ  ainhiguitij of ex])re&~ 
sion— SiJcka or Sicca Rupee ani Company^s Rupee, meaning and history' 
of, and difference- heticeen.

I n  a d a t e d  t he  8t h Ju ly , 1850, th e  an n u a l  r e n t  reserved w as  

s ta ted  to, be C o m p an y ’s sicoj rupees  96 :— ”

Held^ t h a t  th e  expression  “  C om pany’s sicca r u p e e s ”  n ieu tio n ed  in  th a t  

docum ent m e a n t  rupees in c u r re n t  coin and n o t  sicca rapee ,

Per CuRi&M. T h e  courss of conduc t,  t h e  d a te  o f  th e  docum ent,  th e  

s tam p -d u ty  and  the. re ference  to cu r ren t  coin in  th e  sen ten ce  referr in /;  t o  

th e  S tam p A ct lead  us to  th e  conclusion th a t  in th i s  case t h e  re n t  aiimially 

payable is n o t  th e  equ iva len t  o f  90 sicca rupees, b u t  is 96 rupees  in  c u r ren t  

coin .

®AppeaI f ro m  A ppella te  Decrce. No. i l 4 6  of 191.6, a g a in s t  the decrec o f  

M. Yusuf, ' D is t r ic t  J u d g e  o f  M urshidabad . d a ted  A pril  5, 1916, affirming 

th e  decree o f  E a m c sh  C h an d ra  Basu, M uns if  o f  L a lbagh , dated  Sep, 29, 

1915.

1918

May 13.


