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-to obstruct or delay the execution of any personal 1918
decree that may be passed hereafter. I think, under joapyivs
the circumstances, that having regard to vhe fact that  Dass:
‘there are no other properties and the extent of the Bm’;ﬁ;mg
incambrances and the involved circumstances of the Fravavck
defendants, that T am justified in inferring this. I Greaves J,
accordingly make the Rule absolute with costs.

N. G. Rule absolute.

- Attorney for the plaintiff : V. C. Mandal.
Attorneys for the defendant, Lokenath Pramanick :
G. N. Dutt & Oo. :
Attorney for the defendant, Biswanath Pram&mck
M. M. Chatterjee.
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Attorney and Client—Bill of costs—High Court Original Side Rules,
Ch. XXXVIII, r. 67—Limitation—Summary procedure.

When an application by an -attorney for realisation of costs, under
the High Court Original Side Rules, Chapter XXXVIII, r. 87, involves an
enquiry, it should not be dealt with in a SUINArY manner. . |

- Art. 81 of the Limitation Act (Act IX of 1908) apphec', to -such apph(’:%
mmx

| Wadia, Gandh v & Co. v. Furbhofam Swy (1), C}zand Zl[anca v

“Scmto MHonze (2) Abba Haja Iahmaal v Abba T/aa:ra (%) refezred to.

® Apphcatmn in ()ugma! Gml Suit 30 b6 of 1912

(1) (1907)1 [.R.32Rom.1.  (2)(1897) I. L. R. 24 Calo. 707
| (3) (1876)1 L. B. 1 Bom. 253,
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Tatu Tal Mullick, one of the defendants in this

Lagmusr  Suit, engaged Messrs. G. €. Chunder & Co. as hls

DassI
T
DWITENDBA
Naro
MUKERIEE.

attorneys to act in this suit, On 8th July 1912,

decree was made and the parties other than the two
defendants, Chandan Moni Dassi and Annapurna Dassi,
were ordered to bear their own costs taxed on Scale No.
I1. On 4th September 1913, Messrs. G. . Chunder &
Co.had their bili taxed and they were allowed Rs. 25142
as between party ands party, and Rs. 559-14 as between
attorney and client, thus making a total of Rs, 821
out of which Latu Tal Mullick paid a sum of Rs. 174,
leaving a balance of Rs. 647. On 9th Febroary
1913; Latu Lal Mullick died leaving his sons and heirs
Dwijendra Inl Mullick, . Dhirendra Lal Mullick and
Birendra Lal Mullick. The balance of the taxed bill
remaining unpaid, Messrs. G. C. Chunder & Co. made
this application under the High Gourt Original Side
Rules, Chapter XXXVIIL, r. 67 against Dwijen-
dra, Dhirendra and Birendra for realisation of the

same.

The objections.taken were that the application was
barred under Article 181 of the Limitation Act and
that at the time of Latu Lal Mullick’s death the firm
of Messrs. G. C. Chunder & Co. consisted of Babu

‘Gounesh Chunder Chunder, Babu Raj Chunder Chunder
‘and Babu Lakhi Naraian Khetri; they being all dead,
the old firm was dissolved and the present firm could

not make an application under Chapter XXXVIIIL, r.

67 of the Original Side Rules.

Mr. N, N. Sircar, for G. C. Chunder&(}o
Babw H. N. Dutia, for the replesenmmveq of Laffu'

' Lal Mullick.

UHAUDHURI J Thw is an application, under. rule
67 Chapter 38 of our Rules, by Messrs. G. C. Ohunder &
Co., a very well-known firm of attorneys of this Court.
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One Lata Lal Mullick was a client of that firm
which conducted a'suit on his behalf, being suit No. 56
0f 1912, Latu Laldied on the 9th February 1913. The
bill of costs was taxed on the 4th September 1913,
Mr. B. K. Bose was taken in as a partuner of that firm
on the Ist January 1914. Mr. G. C. Cbhunder, the senior
member of that firm, died on 3rd July 1914; his son
Babu Raj Chunder Chunder, who was also a partner,
died on the 5th July 1915; and Babu Lakhi Narain
Khetri, ariother partner of the firm, died on the 5th
August 1917.

The summons for this application was taken out on
the 10th May 1918 for hearing on the 15th May 1918,
The present members of the firm are Mr. B, K. Bose
and two others who were not originaldy members of

that firm. When the application came before me the

representatives of Tatu Lal appeared and contested
it on two grounds, viz., that the application was
barred under Avticle 181 of the present Limitation
Act, and that the present firm of G. C. Chunder & Co.

was not entitled to make. the application under

section 67. On the first day of the hearing, time was
taken by the applicants to meet the case of limitation,
- so0 far as I remember on the ground that there had
been an acknowledgment of the debt by the

representatives. Further affidavits have now been

put in by the applicant firm in which the case now
presented before me is that the representatives
 promised to pay and that it was in fact a nowation.
 The representatives of Latu:Lal contend that Article

181 of the Limitation Act is now in a form which
makes it very general and that it ought not to be res.
_ tricted to applications under the Civil Procedure Code.
As agamsﬁ this contention Mr. Justice Davar s ruling m'

’Wadza,‘ Gan(lhy & Co. v. Pwshotnm Sny: (1) zs
w (1907)1 L. R. 82 Bom 1L
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relied upon., The provisions of Article 181 were first
introduced by the Limitation Act of 1877, Article 178,
where the words were “by the Code of Civil Proce-
dure, section 230.” The present Givil Procedure Code
is an Act of 1908 and the Article now stands with the
words “ by section 48 of the Civil Procedure Code,
19087 There is pracsically no difference between the
two Articles. It was held under the old Article that

the general words muast be construed with some limi-

tation having regard to the words they follow, viz., the
words above quoted, and that the applications there
dealt with were therefore applications ¢jusdem generis.
A large number of decisions of this Court and of

other Courts support this view, but the case of Chand

Monee v. Santc Monee (1) indicates a somewhat differ-
ent view. It deals with an application under section
173 of the Bengal Tenancy Act, but holds that
Article 178 of the Limitation Act of 1877 is applic~
able. Article 166 of Act IX of 1871 (which was the
previous Limitation Act) referred to the execution:
of decisions of Revenue Courts. In the Act of 1877
there is no section corresponding to Article 166, yet
it was held that section:178 was applicable in the

case above referred to. With the exception of that
case all the other cases practically take the same view,
“but I do not want to discuss the matter at any g‘reatr

length. The gquestion before me is whether Article.
181 applies to applications under onr Rule 67, Ohapterﬁ
38. Im the Bombay case, Wadit, Gandhy & Co. v,
Purshotam Sivji (2), it bas been held that that Ax ticle g
does not cover applications of thig kmd It follows
an earlier Bombay case .bba Huagi Ishm’nl V. Abba

Thara (3). The decision of Davar J. is of 1907 zmd
since we have taken our rule from. the Bombd,y Rule&,

(1) (1897) 1. L. R. 24 Calé. 707, (2) (1907)1 L. R 32 Bom. 1.
‘ (3) (187%) L. L. R. 1B0m 253
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I think it is only right to follow the decisions
governing this matter of the Bombay Court, especially
as the same view has been taken there for over forty
years. I therefore hiold thut Article 181 of the Limitu-
tion Act does not cover applications of this character,
but 1t is o wvery different proposition whether
unlimited time can be given to a purty making such an
application. 1{ there is no speciul rule of limita-
tion, discretion hag to be exércised in allowing
such applications, which are of a summary natuare.
The ruale itsell provides an alternative relief,
viz., relief by suit, and sach a suit can only be
instituted within the fime allowed in Article 84 of the
Limitation Act, and it therefore seems to me that in
exercising discretion with regard to such applications
when a question of lapse of time is raised, it should be
consid=red whether tbe time allowed by Arvticle 84
ought not be the time limit.

The next point is as regards the position of the
present firm of G. C. Chunder & Co. It seems to me
that such an application for payment can ouly be
acceded to, in a summary procedure, where there
is no countest or doubt that the parties applying
are capable of giving a full discharge for the amount
claimed. TLakhi Narain Khetri is dead and has left
executors who represent his estate. [t is stated in
the affidavits relied upon by the applicants that the
representatives of Lakhi Narain are agreeable to join
them in giving a discharge to the representatives of
Latu Lall, but it is & matter which clearly involves an
~enquiry. An order made under this rule has the effect
of w decree and if there is any contest between the
parties which involves an enquiry it ought hardly to

be dealt with in a summary manner. . In addition
to that the case now made is one of novation. In-
the cuse decided by Davar J. relied upon by the
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applicants, I find the following passage with which I
quite agree :— |

“The rule itgelf makes a distinct provision for
referring the parties to a suit and this course the
Judge in Chambers, would, I apprehend, adopt if the
client set up some special contract or arrangement
with the solicitor which the solicitor denied or
where for instance the client pleaded payment or
satisfaction which wasnot admitted or where, general-
ly speaking, the client discloses a defence in show-
ing cause which would necessitate the taking of oral
evidence.” '

I do not think I ought to go into the question of
novation in a summary applieation of this character
and I therefére refer the applicants to a suit and
refuse the present application. Having regard to the
fact that there is a sum of money still due to the firm,
I will make no order for costs against them.

N. G. - Application refused.



