
to obstruct or delay the execution of any personal 1918
decree that may be passed hereafter. I think, under 
the circumstances, that having regard to r,he fact that 
there are no other properties and the extent of the Baidyanath 
incumbrances and the involved circumstances of the 
defendants, that I am iiistiiied in Inferring this. I Gkeaves j .
accordingly make the Eule absolute with costs.

N. G. absolute.

Attorney for the plaintiff : 0. Mandal.
Attorneys for the defendant, Lokenath Pramanick :

G. N. Dutt ^  Co.
Attorney for the defendant, Biswanath Pramanick:

M. M, Chatterjee.
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Before Chaudhuri J.

LAKHIMANI DASSI ^
■y. June 20.

DWIJBNDRA NATH MUZERJEE.*

Attorney and Client— B ill o f cosU— High Court Original Side Eules^
Ch. X X X V I I l ,  r. 67—Limitation— Summary procedure.

When aa application by an attorney for realisation o£ costs, under 
-the High Court Original Side Rules, Chapter XXXYIII, r. 67, involves an 
enquiry, it shbuld not be dealt with in a summary manner.

Art, 8-1 o£ the Limitation Act (Act IX o£ 1908) applies to -such appUca- 
tionti.

Gandhr/ & Co. v. Purshotam Sivji (1), Ghand Monee v  
Santo Mome (2). Ahba E a ji Rhmail v. Abba Thara (3) referred to.

Application in Original Civil Suit J<p. 56 of 1912.

: (1) (1907) 1. L, R. 32 Boin. 1. (2) (1897) L L. B. 24 Caic.j07.
(3) (1876) I. L. R. l  Bom. 253.



1918 Lafcii Lai Miiliick, one of the defendants in this 
Laichimm'i engaged Messrs. G. 0. Gliiinder k  Go. as his

D a s s i  attorneys to act in this suit. On 8fch July 1912, a
Dvv.ijfiNDBA decree was made and the parties other than the two

N a t h  defendants, Chandan Moni Dassi and Annapurna Dassi,
were ordered to bear their own costs taxed on Scale No. 
II. On 4th September 1913, Messrs. G-. p. Chnnder &
Oo.had their bill taxed and they were allowed Rs. 2 ^ ^ ,  
as between party and party, and Rs. 569-14 as between 
attorney and client, tlins making a total of Rs. 821 
out of which Lata Lai Mnllick paid a sum of Rs. 174, 
leaving a balance of Rs. 647, On 9th February 
1913; Latn Lai Mullick died leaving his sons and heirs 
Dwijendra L\1 Mnllick, Dhirendra Lai Mullick and 
Birendra Lai JVtnllick. The balance of the taxed bill 
remaining unpaid, Messrs. G. 0. Chnnder & Co. made 
this application under the High Court Original Side 
Rules, Chapter XXXVIII, r. 67 against Dwijen
dra, Dhirendra and Birendra for realisation of the 
same.

The objections-taken were that the application was 
barred under Article 181 of the Limitation Act and 
that at the time of Latu Lai Mullick’s death the firm 
of Messrs. G-. C. Chnnder & Co. consisted of Babu 
Gonesh Chnnder Chnnder, Baba Ra] Chnnder Chunder 
and Babu Lakhi Naraian Khetri; they being all dead, 
the old firm was dissolved and the present firm could 
not make an application under Chapter XXXVIII, r. 
67 of the Original Side Rules.

Mr. N. N. Sircar, for G. C. Chnnder & Co.
Babu H, N. Diitta, tor the representatives of Latn 

Lai Mullick.

C h a u d h ix r i  J. This is an api)lication, under rule 
67, Chapter 38 of our Rules, by Messrs. G. C. Chunder 
Co., a very well-known firm of attorneys of this Court,
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One Latu Lai Mnlllck was a client of that firm 
wliicli conducted a suit on liis behalf, being suit No. 56 ismmAm 
of 1912. Latii lual died on ttie 9th February 19io. The

V.

bill of costs was taxed on the 4th September 1913. dwuesdra
Mr. B. K. Bose was taken in as a Dartiier of that firm ^

M c k e b j e e .
on the 1st .Tanuary 1914. Mr. G. G. Ohiinder, the senior

YOL. XLYI.j' CALCUTTA SEEIES. ‘ iol

member of that firm, died on 3rd July 191-4 •, his son 
Babii Raj Chunder Chiinder, who was* also a partner, 
died on the 5th July 1915; ancf Babu Lakhi Narain 
Khetri, another partner of the firm, died on the 5th 
August 1917.

The Rnmmons for this application was taken oat on 
the 10th May 1918 for hearing on the 15th May 1918. 
The present naembera of the firm are M r. B. E, Bose 
and two others who were not originally members of 
that firm. When the application came before me the 
representatives of Latu Lai appeared and contested 
it on two grounds, viz., that the application was 
barred under Article 181 of the present Limitation 
Act, and that the present firm of Gr. G. Chunder & Co. 
was not entitled to make the application under 
section 67. On the first day of the hearing, time was 
taken by the applicants to meet the case of limitation, 
so far as I remember on the ground that there had 
been an acknowledgment of the debt by the 
representatives. Farther affidavits have now been 
put in by the applicant firm in which the case now 
IDiesented before me in that the representatives 
promised to pay and that it was in fact a notation. 
The representatives of Latu ̂ Lai contend that Article 
18,1 of the Limitation Act is now in a form which 
makes it very general and that it ought not to be res„ 
tricted to applications under the Civil Procedure Code. 
As aga;inst this coutention Mr. Justice Davar’s riiling in 
Wadia, Oanclhy Sf Oo. v. P urshokim ' Swji (1) is

(1) (1907) I. L. E. Bom. 1.
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i)WlJENDKA
Nath

M u k e r t e e .

■Ghaudhuri
J.

i9is relied upon. Tiie proYisions of Article 181 were first
LAKHiMA'iJE. introduced by the Limitatioa Act of 1877, Article 178,

D assi  where the words w ere‘‘by the Code of Civil Proce- 
dure, section 230.” The present Civil Procedure Code 
is an Act of 1908 and the Article now stands witli the 
words “ by section 48 of the Civil Procedure Code, 
19}8.” There is praccically no difference between the 
two Articles. It was held under the old Article that 
the general words inilst be construed with some limi
tation having regard to the words they follow, viz., the 
words above quoted, and that the applications there 
dealt with were therefore applications ijusdem generis, 
A large number of decisions of this Court and of 
other Courts support this view, tu t  the case of Chand 
Monee v. Santcp Monee (1) indicates a somewhat differ
ent view. It deals with an application under section 
173 of the Bengal Tenancy Act, but holds that 
Article 178 of the Limitation Act of 1877 is applic
able. Article 166 of Act IX of 1871 (which was the 
previous Limitation Act) referred to the execution 
of decisions of Eevenue Courts. In the Act of 1877' 
there is no section corresponding to Article 166, yet 
it was held that section -178 was applicable in the 
case above referred to. With the exception of that 
case all the other cases practically take the same view, 
but I do not want to discuss the matter at any great 
length. The question before me is whether Article 
181 applies to applications under our Rule 67, Chapter 
88. l a  the Bombay case, WacHi, Ganclhy ^  Co. "v ̂ 
Purshotam Sivji (2), it has been held that tliat Article 
does not cover applications of this kind. It follows 
an earlier Bombay case Abba Haji Ishmail v. Abba 
Thara {%). The decision of Davar X is of 1907 and 
since we have taken our rule from; the Bombay HuleSi

(1) U897) L L. R. 24 Oalc. 707. (2) (1907) l. h . E. 32 Bom. 1.
(3) (1876) I .L . R. 1 Bom. 253.



I thiok it is only right to follow tbe decisioas 
goYei'Diiig tills inaitej’ of. the B„miba\’ Gonrt, especially LricsnMAXi 
as tlie same view has been taken there for over fort\’ 
jeurs. I tlierefore hold that Article 181 of the Linilta- ovnji-MuiA 
tioii Act does not cover unplicatiotis of this character,

• },l!;KF.ErEE.

but it is a very ditfereiit proposition whether ----
iiiiliniited tiine can be given to a party niakiog an * 
.application. If there is no special rule of limita
tion, discretion has to be exercised in allowing 
such applications, vehich are of a siimniar}" natnre.
The rule itself provides an alternative relief,
viz., relief by suit, and sach a suit can only be 
instituted witidn the time allowed in Article 81 of the 
Limitation Act, and it therefore seems to me that in 
exercising discretion with regard to siicfi applications 
when 'c\ question of Lapse of time is raised, it should be 
€oiisidiU’ed ■whether tbe time allowed by Article 84: 
ought not be ti^e time limit.

The next point is as regards the position of the
present firm of G. C. Oliunder & Co. It seems to me  ̂
that such an application for payment can only be 
acceded to, in a snmniar}^ procedure, w^here there 
is no contest or doubt that the x)arties applying 
are capable of giving a full discharge for the amount 
claimed. Lakhi Narain Khetri is dead and has left 
executors who represent his estate. It is stated in 
the affidavits relied upon by the applicants that the 
repcenentatives of Lakhi 'Narain ai'e agreeable to join 
them in giving a discharge to the representatives of 
Latii Lall, but it is a matter which clearl}  ̂ involves an 
enquiry. An order made nnder this rule has the effect 
of SI decree and if there is any contest between the 
|)arties which involves an enquiry it ought hai’dly to 
be dealt with in a summary manner. . In addition 
to that the case now made is one of novation. In 
the case decided by Davar J. relied upon b j  th e ;

YOL. XLYI.] OALGUTTA SBfiJES.
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1918 applicants, I find tlie following passage with whicli I  
quite agree :—

“ The rule itself makes a distinct provision for 
D w u e n d r a  referring the parties to a suit and this course the

L a k h i m a n i

Dassi
V.

N ath  
M u k e h j e e

CHAUnHURl
J.

Judge in Chambers, woald, I apprehend, adopt if the 
client set up some special contract or arrangement 
with the solicitor which the solicitor denied or 
where for instance tiie client pleaded j)ayment or 
satisfaction which was not admitted or where, general
ly spenking, the client discloses a defence in show- 
ing cause which would necessitate the taking of oral 
evidence.”

I do not tliink 1 ought to go into the question of 
novation in a summary application of this character 
and I therefore refer tbe applicants to a suit and 
refuse the present application. Having regard to the 
fact that there is a sum of money still due to the firm,. 
I will make no order for costs against them.

N. G-. Application refused^


