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A PPELLA TE  CIVIL.

Before Richardson and Walmsley JJ. 1918

SECRETARY OF STATE FOE INDIA
V.

SHIB NARAIN HAJRA/

Limilation— Bengal Tenancy -let { V H l  o f  1S85) s. 104H, cl. (2), suit under
— Limitation Act { I X  of 1908). Parts JJ, JJJ, ss 3 to 25^ 29 (2) (b)—
Ci>nl Procedure Code {Act V  o f  1908) s. SO.

A instituted a suit under s. 104H of the Bengal Tenancy Act against 
the Secretary of State for India ia Council. Tiie latter pleaded limitation.
The Courts below overruled this plea on the 'ground that A was entitled 
under s. 16, cl. {2} of the Limitation Act to a deduction of two months in 
respect of notice which s. 80 of the Civil Procedure Code, 1908, required.

ffeld^ that the Bengal Tenancy Act being a Local Act, the .savinji; clause 
iu s. 29 (&) of the Limitation Act applied, and s. 15, cl. (S) thereof did not 
extend the limitation period of six months provided under s. 104H of the 

. Bengal Tenancy Act.
Secretary o f  State for  India v. Gangadhar Nanda (1) followed.
Dropadi V. Hira Lai (2) distinguished.
Held^ also, that the provisions of Part III of the Limitation Act did 

affect periods of limitation prescribed in the Act itself by s. 3, which was 
the first and enacting section in Part III.

Hdd^ further, that the language of s. 104H of the Bengal Tenancy Act 
was not ambiguous and in interpreting the words of a positive enactment 
such as this, any suggestion of hardship was out of place.’

S e c o n d  A p p e a l  by the Secretary of. State for India 
in Gonncil, the defendant.

* Appeal from Appellate Decree, No. 1707 of 1916, against the decree of 
'W- N. Delevingne, District Judge of Midnapore, dated May 13, 1916  ̂
a ffir m in g  the decree of Achinta Nath Mitra Subordinate Judge of Midna­
pore, dated Feb. 25,1914.

(1) .(1917) 27 C. L. J* S74. (2) (1912) L L, E, 34 AH. 496.
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The facts are shortly these : Oa the 19fch December 
1910 the plaintiffs institnted this suit ander s. 104 H of 
the Bengal Tenancy Act against the Secretary of State 
for India in Council. Tlrs defendant contended, inter- 
alia, that the suit was barred by limitation and t̂hat. 
as no proper notice as required by law was served on 
the defendant, the suit could not proceed. On the 
25th Febraary 14)14, the Court of first instance decreed 
the suit and overrulefl the plea of limitation on the 
ground that the plaintiffs were entitled under s. 15, 
cl. (2) of the Limitation Act to a deduction of two 
montlis in respect of the notice required under s. 80 
of the Civil Procedure Code, 1908. On the 13th May,
1916, the lower Appellate Court concurred in tlie 
above finding.- From that decision the defendant 
preferred this second appeal to the High Court.

Bahu Ram  Char in Mitra, for the appellant.
Bir Raslibehary Ghose, B ihu Safani Kanta  

Sinha and Bahu Saracla Charan Maiti, for the 
respondents.

Cur. 'idv, tmlt.

R i c h a r d s o n  J. This is an appeal by the Secretary 
of State in a suit brought against him by the plaintijQEs 
under the provisions of section 104 H of the Bengal 
Tenancy Act.

As the suit was not instituted within the period of 
six months prescribed by clause (2) of the section, it is 
contended for the Secretary of State and has been con­
tended throughout, that the suit is out of time. The 
Courts below have overrated this plea of limitation- on 
the ground that the plaintiffs are entitled under, 
section 15 {2) of the Limitation A.pt of 1908 to a 
deduction of two months in respect of, t î  ̂notice whiclj 
section 80 of the Civil Procedure Code req.iiired theiH



to g ive to the Seoretaiy of State or his representative 1918
before they couid x)reseiit their x^laint. The question sê ^-ary
is whether the view  so taken is riffht or wronff. State

m.T . , ' _ _ FOE India
I he precise point which arises ŵ as determined in  p.

th e 'S ecreta ry ‘‘Of State’s favoar bv the iudoinent ot
. *■' NAllAI'i

t\xXfi (jOTLvt ill Secy"etary of  State fo r  In d ia  v . Ganga-  Hajra.
dhm'' (1). The  learned Government Pleader relies 
on that decision. On the other side, it has been J-
strennonsly  ilrged by Sir Rashbehary G-hose that the 
decision is inconsistent w itli other decisions of the 
Court said to be in p a r i  m ater ia  mid  that it oug'ht 
to 'be 'referred to a F a ll Bench.
: . The argument tarns on the d ivision  of the Lim ita­
tion Act irnto parts with separate headings—Part II 
being.headed “ Lim itation of Saits, Appeals and A ppli­
ca tion s” ahd 'Part 111 Oompntafcion of Period of 
L im ita tion ’-’-—and on ■ tile * effect of the saving claase 
enacted in  section 29 (1) (6), “ N othing in this A ct 
shall affect or alter any period of lim itation specially  
prescribed for any-snifc, appeal dr applieatloh by 
any special or local law now or hereafter in force 
in  B ritish  India.” It is said that that clause applies 
expressly to the period of lim itation and does not 
necessarily make Part III, relating to computation of 
the x>eriod, inapplicable to a special period of lim ita­
tion prescribed by a special or local law. It is not 
suggested that the provisions in Part III  can -be airtly 
described as general principles of law but it is argued 
that it is a question of construction in each case 
•whether the Legislature intended (withoufc expressly  
saying so) that the specie;! period of lim itation  
specially prescribed should or should not be Hubject 
to those pro visions.

Now, I confess that I find fhe argament afe the 
dufeet somewhrff^lflicnlt: to follow . To my mind the

(1) (iSl?) <27 G. L, J. 374.
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provisions of Part III do affect the periods of limica- 
tion prescribed in the Act itseif by section 3, which is 
the first and the enacting section in Part II. Section 
3 begins with the words “ Subject to the provisions 
contained in sections 4 to 25 (inclusive; ” those'sec­
tions comprising the remainder of Part II and the 
whole of Part [II. Stopping there it hardly seems 
that Part II and Pact HI can be differentia ted in 
the manner which the argument requires. The sec-̂  
tion as a whole enacts that subject to the  ̂ provisions 
specified “ every suit instituted: . . after the
period of limitation prescribed therefor by the first 
schedale shall be dismissed, although limitation has 
not been set up as a defence.” It may well be that 
where a period“of limit-atioa is prescribed by a special 
or local law, a suit need not be dismissed if limitation 
is not set up as a defence, but I find it difficult to say 
that the application of the provisions of Part III  to 
such a period would not “ affect ” it.

We were referred, however, to a number of autlior- 
ities, depidecl for 'the most part under Acts prior to 
the present Limitation Act. Under Act IX of 1871, 
the saving clause, relating to a i>eriod of limitation 
prescribed by a local or sijeciai law r a n N o t h i n g  
herein contained shall affect such law.’' Under Act 
XY of 1877, it was, “ Nothing herein contained shall 
affect or alter the period so prescribed.” Apparently 
it was held that this change in the language had the 
effect of making the provisions in the latter Act, relat­
ing to the computation of the period of limitation. 
a]3plicable, in the absence of ariy reason for holding 
the contrary, to special and local laws prescribing 
special periods of limitation. [Compare Pw^rcm 
Ghunder Gfiose v. Mutti/ (I) diecided under Act 
IX of 1871, with the following case3%^.i^^

(l)(ia7S )I. L. R. 4 .:aIc.,50. ■



XV of 1S71: Behari Loll v. MungolmiaUi il), Golap 
Chanel v. Rrishto Ghunder (2), Hosaein v. Domelle secTetaky 
(3), Khoshelal y . Gu)ie$li (4), Nijahutoolla v. IFa.siV 
^7i(5), Khetter Mohuji v. Dinahashy (6)]. These cases ij. 
or some of them have been cited in later cases as

N a r a i k
a u th o r i t y  fo r  th e  rule of c o n s t r u c t io n  w h ic h  th e y  h a j r a . 

a p p e a r  to  lay d o w n . But th e  ru le  h a s  by n o  m e a n s  richa^son 
gone i in c h a lle ifg e d . J.

It was not followed *ln Girija v. Patrmi (7) in 
regard to suits for arrears of rent under Bengal 
Act VIII of 1869. In connection, however, with 
previous cases, a distinction was there soggesfced 
between the application of the provision correvSpdnd- 
ing to that contained* in section 4 of the present 
Limitation Act and the application of otfier provisions 
which have the effect of extending the period of 
limitation in particular circnmstances. Section 4 pro­
vides for the case where the Court is closed when the 
period of limitation expires and extends the period to 
the day when the Court re-opens. The distinction 
bore fruit and led to ŵ hafc may be roughly called the 
rule of the dies non, laid down in Shooshee Bhusan v.
Gohmd Ghimder (8) and Peary Mohun v. Anujida 
Gharan (9). Even this rule has not escaped criticism 
from high authority: AJvid Baksh v. Sheikh Bahar 
(10), Shevdas v. Narayen (11). The rule, however, has 
received legislative recognition in the General CiauBea 
Acts in respect to Acts passed by the Indian Legisla­
tive Coxincii since 1887 (section 7, Act I of 1887, 
section 10 of Act X of 1897 : Qf. also Bengal Act I of 
1899, section 12).

(1) (1879) L L. R. 5 Calc. 110. (6) (1883) I. L- K. 10 Oalc. 265.
(2) (1879) I. L. R. 5 Calc. 314. ' (7) (1889) I. L.' 11. 17 Calc. 263.
(3) (1«80) I. L.-g. 5 C«le. 90B. (8j (1890) I. L. B. 18: Oalc. 2SI.
[fi), (18S1),I. L, , R . 690. ,(9) (.1891) I. L. B. 18 Calc. 631.
',<.5) (1882) X. L. R. 8 Calc. 910. (10) (1912) 16 0. W. N. 721.

(11) (1911) I. L. E. 36 Bom, 268;
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Ill Nagendro v. Mathura (1), a Fall .'Bench held 
that section 11 of the Act of 1877v coiTespondlng to 
the same section of the present Act, had no application 
to suits for arrears of rent under Act X of 1859.

In Abdtd Hakim  v. Latifunnessa (ii), it was simi­
larly held that section 14'did not apply to a s’uit 
brought nnder section 77 of the Registration Act (III 
of IB??"). It was said that Khetter Moliun^ Y. Dina- 
bashy (3) could not stand bfiside the Full Bench case, 
Nagendro v. Mathura  (4). The decision in Matabhar 
V. Sasi Bhusan (5) is referable like NijahutooUa's 
Case (6) to the rule of the dies non.

The rule in the wider form has not fared well at 
the hands'of Full Benches in Madms : see Venkata v. 
Chengadii {l),'Veera,mma y. Ahbiah (8), and Vatta- 
kulakaran v. Secretary of State fo r  India  (9j. The 
decision of the learned'Judges in Srinivas y . The 
Secretary of State (lO.j seems to me, if I may say so 
with respect, to be inconsistent with the Fall Bench 
decisions at any rate those in the two later cases.

In  G-uracharya v. The President, Belgaum M im i- 
cipcility ( II ‘̂, the earlier Calcutta cases were followed 
bat in Queen-Etnpress v. Mageshappa (12) more sober 
counsels prevailed. This last case, however, was 
iinderihe Criminal Procedure Code.

T]i& of Moro Sadashiv Y. Visaji (13) relates to 
‘ minors. I t was not followed in Ramana v. Babu 
Beddi(l\)  where the point was more fully considered. 
Both these were decisions on the Civil Procedure 
Code.

(1) (1891) I. L. R, 18 Calc. 368.
(2) (1903) I. L. K, 30 Cuic. 532.
(3) (1883) I. L. II. 10 Gale. 265.
(4) (189,1) I. L. R. 18 .Calc. 368.
(5) (1911) 16 G. W. N.-2U,
(6) (1882) 'I. L. R. 8 Galo; 910.
(7) (1888) I. L. B. 12 Mad. 168.

(8) (1894) I. L. B. 18 Mad. 99.
(9) (1909) I, L. II. U  M.ad..505. 

(10) (1912) I. L. R. 38 Mad. 92. 
i l l )  (1B,34),'I. L. R- 8,Bom.: 529.
(12) (1895)s:IwL. R. 20 Bom, 543.
(13) (1891) r. L. R. 16 Bom.:'536.
(14) (1912) I. L. R. 37 Mad. 186.



It is true that In Dropadi v, Hiralal (1), wbere 
tlie question arose iinder the Provincial Insolvency skcretarv 
Act f i n  of 1907), a Fiili Bench ot‘ the Allahabad Hi"li Statk' I'OR IXDiA
Gotlrfc seems to have returned to the earlier cases for r.
giiidance. But of tlie six cases to be found in the 
€alcritta Series from o Calcutta to 10 Calcutta, four h.usa.
are referable to the rule of tlie dieH non. one [jMjahut- 
wild  (2)] lias been held to be overruled and the 
reniainiiig one, Rehari Lal{B), also falls in view of: the 
Fall Bench decision in ^agendrcvs Ckise (4). Since 
that decision and the previous decision in Girija-s 
€ase (5) the general provisions of the Limitation Act 
have not l)een applied»to the various Rent Acts which 
have been in force in Bengal.

Some stress was laid by Sir Eashbehary on the 
mling' of the Privy Goxmcil hi Phdolhas Kooruvifr w 
Lallu ,To(ifi îliur Sahoy (6). Tha.t decision turned ort  

the construction oi; the Civil Procedure Oodo of 1859 
( Act VIII of 1859) in reference to tiie Limitation Act 
of the same year (Act XIV of 1851)). Tliese Acts of 
course were clothed in their own language. The 
applicability of the general provisions of the present 
Limitation Act to special periods of limitation, pres- 
•cribed by the present Civil Procedure Code raises 
another question which may perhaps depend in some 
degree on the further question wliethei’ the Civil 
Procedure Code is to be classed as a ‘‘speciai’’ or

local ” law within the meaning of the saving chtuse 
in section 29 (6) of the present Limitation Act {Dro- 
pocli (1)]. In any case the decision relied upon has no 
bearing on the question before as which arises under 
the Bengal Tenancy Act. There is no di.s'pnte that

(1) (1912) 1. L. 11. 34 AH. 496. (4) (1891) I. L. It IS Gaie, 308,
(2):(1882) L  L. R. 8 Oale. 910. (5) (1889) I. L. B, 17 O&k. 263.
(3) (1879) r. U R. 5 Cab. 110. (6) (1870) I. L. R. 1 Gale. 22G, M l;

, X. B.'3'IA. 7,;24.

VOL. XLVJ.] CALCI:TTA. SKl-HKS.



tbafc is'a Local Act to which the Paving clause of the 
Hi;<̂ Aiiv Limitation Act applies.
oi.’ST.vi!-; Moreover, whatever may be said about othei* Acts,
iuii iM.iA -̂ riew ot s e c t i o Q S  181 and 185 and Schedule III, the

\!x Bengal Teuancj Act has always been regarded as a
Ha,/ka’ self-contained Code on the subject of liaiitation, even

,, as regards periotls of limitation, prescri'bed by it tol;iCHARIi>'UN ' t o t  ^
J. which sections 184 and 185 are inapplicable .4

Kumar  v. Bejoy Chanel (1), Kamal v. KrisJuia (2), 
Iiadltarshi/a7n v. Dinabiindliii (3).

On the question whether an Act embodying the 
law and pai'ticniar subject is or is not complete in it­
self, there are always tJie obserwtions of Lord Hers- 
chell in fagliano v. h'ank of England  (4), to which 
Lord Macnaghten referred in connection with section, 
188 of the Bengal Tenancy Act in the course of the 
argument in Jafitulra v. Prasanna io\

The language ol‘ section 104 in tlie present respect 
is not ambiguous and in Interx^reting the plaiit words, 
of a positive enactment such as this, any suggestion of 
hardship is out of place, It was argued timt if the 
period of limitation had been two months, the plaint­
iffs could not-have sued at all. Possibly tbat is why 
the Legislature chose the longer period ol* six months.. 
If the prescribed period had been twelve months 
instead of six, the same x̂ lea of hardship would have 
been put forward.

In my opinion, therefore, the decision in the 
unrepoi'ted case, which is binding on us is not incon-  ̂
sistent, but consistent, with the current of authority,, 
a,nd it would serve no useful purpose to make a re­
ference to a Pull Beach.

Tbe learned Government Pleader informed iis that 
subject to the maintenance of the rent assessed by thê

(1)(1902) I. L. E. 29 Gale. 813. (4) [1891] A. C. 107.
(2) (1909) 10 a  L. J 517. (5) (1910) I. L. li. 38 Calc. 2.70
(3) (1913) 18 a  W. N. 81. L. 11, 38 I. A, 1, 4.
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Settlement Officer, lie bad no objection t€j Hie plaintiffs 
being-clescdbecl in tue Record of Rights as occiipaiicy 
raiyata in place of the present (le.scription ” teriiire 
lioltlers/’ It may be well, however, to add that if there 
are tenant-^ vmder the’plaintillis, tliey are not ])ariies 
to this litigation and are not l)oiin(] l)v the rennlt of 
it.

The. result is that this appeal Should be allowed in 
ixirt. Tlie judgments and decrees of tlie Coiu’ts l)elow 
mast be discharged so far as they vary the rent settled 
by the Settlement Officer, but the Record of Rights 
should be altered in the manner agreed to by the 
Government Pleader. . No order as to costs.

W a l m s l e y  J. 1 agree.
L. R. Appeal allowed in part.
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A P P E L L A T E  CRIM INAL.

Before Saiuhrson C. J. and Beachcroft J.

BENI iVIADHAB KUNDU
V

EMPF;ROR^
Verdict— Juror speakii-f/ to ati oilLsi lev iciikout the leavs n f the Court after 

(heir rf.tirement to cousUler the verdict— Legality o f  the verdld— 
Crimi/nd Procedure Cods {Act V o f  1S98) s. 300.

The verdict of the jury is vitiated by the mere fact of one ot them 
liaviiig, without tlie leave of the Court, and after their retirement to con­
sider the Siuue, spoken to, or held any comtnHnieation witb„ a person not a 
juror.

It is not necessary for the Court to enquire into the nature' of tlie 
subject niatter of the conversation or commutixcatioQ. '

® Criminal ippea!, No, 117 of 1918, against the order o£ H. .0 . 
MaitUvnd, Additional Session& Judge of Hooglily, at Ilowrali, dated Jati. 30, 

d9l8. ' ' '
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