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MAHARAJ BAHADUR SINGH.

(0¥ APPEAL FROM THE MIGH GOURT AT FORT WILLIAM IN BENGAL.]

f’/mm bidari Chalkaran Lands-—Limitation Act, 1877, Sch. 11, Arts. 113 and
144—Suit by patnidar to recover vights in, and t) obtain a settlement
of, chaukidari chakaran lands on resumption by (Glovernment and
transfer of them to zemindar—Suit for pussession or for specific
performance—Whether rights were coniractnal—Transactions creating
real right—Village Chankidari Act (Beng. VI of %3870 5. 51).

~ In sunits brought by the respouldent claiming to recover and obtain as .
wettlement of cartaip chaukidari chakaran lands in villages of which the

“appellant wags the zemindar, it was contended that the suits were barred by
limitation, and that question depended on whether they were suits for
specific performance aad‘governe‘d by Art. 113 (three years) or for poases-

sion and governed by Arb 144 (twelve years) of the Limitation Act..

There was no doubt that under the ruling of the Board in Ranjit Singh v.

Kali Dasi Debi (1) the patnidar had, on resumption of the lands by the

Government and traasfer of them to the appellant, such rights in the land
-as he claimed :—

" Held, that it did not follow that because such rights originally aross by

virtue of a grant declured to be a contract within the meaning of section 51
~of Bengal Act VI of 1870, they are therefore rights contractual in the acnse
 that the contract by its terms creates or regulates the personal obligations

“anil duties of the grantor in the circumstances that had arisen, which were |

not bontemphtml and necessarily not referred to at the time the grants

were made., On the resumption of the lands by the Government the zwhts :
~of the patmdar ‘were those confaxrad on him by the estate and lnterast ‘
flcraated by the patm leas*\s and it was theae rights which were kept alive
by section 51 of Benc‘al Act VI of 1870. The suits wers not suits for:

“‘Prasent Lorm BUQKMA»TER Stz Jory EpeE, Ma.‘-r;mm A‘m“ aNp’

‘ ‘.’am YV:’&LTFR me,mmm BABT

(f) (1917} 1. L R. 44 Calu 841 L. R McI A 117
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specific performance of a contract, nor was the application of Art. 113 of
the Limitation Act in any way suitable to them, ro date having been fixed

for performance, nor any notice given of refusal to perform s contract,

for there was no unexecuted contract to be performed. A suit for specific .
performance is essentially a suit for enforcing a stipulation relating to

property. The word *“ contract ™ itself primarily means a transaction Which .
creates personal obligations, but it may, though less exactly, refer to |
transactions which create real rights. 1t is in this latter sense that the

word was used in section 51, and the rights thereby rese-ved to the patnidars,

comprehensively in the word ' contracts ™ are real rights, the enforcement of

which is secured not by a suit for specific performance, but by a suit for

possession, and this is the character of the present suits. The period of

limitation applicable therefore is twelve years prescribed by Art. 144 of

the Limitation Act, and the suits were not barred.

APPEAL 83 of 1915 from a jndgment and seven de-

crees (5th Marvéh 1918) of the High Court at Calcutta

which reversed seven decrees (17th April 1904) of the

District Judge of Birbhum, which had reversed one

decree (25th May 1908) of the First Court of the Munsif
of Rampurhat, and had affirmed six decrees (1st Sep-
tember 1908) of the Second Court of the Munsif of
Rampurhat. |

The defendant was the appellant to His Ma,jesty‘
in Council. |

The appellant was the zemindar of Pargana Koer
Pratap in the district of Birbhum and the suits in which
the above decrees were made were brought against him
by the respondent who is the patnidar of one moiety
and darpatnidar of the other moiety of village Gopal-
pur, and patnidar of six other villages within the ap-
pellant’s zemindari. Some of the lands in these villages
included in the patnis and darpatnis were formerly
held as chaukidari chakaran lands, but in June 1898
they were all resumed by the Collector under Bengal -
Act VI of 1870 and transferred to the -appellantd " The
respondent, who was then a minor, theréupon becamé
entitled as patnidar and darpatnidar resnectively. to
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get possession of these lands, and to obtain from the
appellant a settlement of them; but the appellant
wrongfully retained possession of them and settled
them with tenants, and the®respondent thereupon, on
10t and 20th September 1904, instituted the suits out
of which the present appeal arose against the appel-
lant and others, the first suit as to village Gopalpur in
the Court of #he first Munsif of Rampurhat, and the
‘six other suits as to the other villiges in the Court of
the second Munsif of Rampurhat, claiming possession
and for a settlement of the lands and other reliefs,

Iu his defence the appellant pleaded (infer alia)
that the suits were barred by limitation, and that was
the only question material to this appeal. His con-
tenticn was that they were not suits *for possession
under Art. 142 or 144 of the Limitation Act (in

which case the period prescribed is twelve years, and

the suits would be clearly in time) but were suits for
specific performance of a contract which would be
barred under Art. 113 of the Limitation Act after
three years from the date fixed when. the plaintiﬁﬁ has
notice that performance is refused.

The first suit was heard by the first Munsif who
held (inler alia) that the suit was one for possession
and was not barred. The other six suits were heard

ogether by the second Munsif who for the same reason
came to the same conclusion. -

~ The appellant appealed to the District Judge Who

dealt with the seven appeals in one judgment, and
dismissed them on the ground that the decisions of

the lower Courts as to limitation were right. |
The appellant appealed to the High Court, and a

Bench of that Court (RAMPINT and SHARFUDDIN JJ.)held
that Art. 113 of the Limitation Act was applicable,
but that the question whether the suits had been
“brought within three years of the respondent attaining
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his majority was a question of fact with which they
could not deal on second appeal and they therefore
remanded the suits to the lower Appellate Cours to
decide that question on the evidence. When the suits
came again before the District Judge he remanded
them to the Munsifs’ Courts directing them to take
evidence and decide. (@) whether the respondent was

o minor at the time when the lands wefe made over to

the appellant by the Collector; and if so (b) whether

the suits had been instituted within three years of the

respondent’s attaining majority.

Both Munsifs, on this remand, found after hearing
further evidence that the respondent was a minor
when the cause of uction arcse, but they differed on
the second question, the first Munsif finding that the
suit was instituted within thre: years from the res-
pondent’s attaining majority, and the %cond Munmf
finding that it was not.

The suits then again came before the District
Judge who held that they were not instituted within

three years of the respondent’s attaining majority and

dismissed them all with costs.

An appeal by the respondent to the High Court
came before CHITTY and TEUNON JJ. who agreed with

- the District Judge that the suits had not been insti-

tuted within three years of the respondent’s attaining
majority, but they held that the suits were suits for
possession, and not for specific performance; that the
period of limitation was twelve years under Art.

144 of the Act; and that they were, therefore, within
time. They said that this was the only question of
law raised in the cases, and that such questions of
fact as there were had alrveady Dbeen cone'm*rent{y
decided in favour of the respondent, and . they accord~ .
ingly allowed the appeals and decreed the suits in. the

“respondent’s favour with costs throughout.
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On this appeal,

De Gruyther, K. C., and E. U. Hddis, for the
appellant, contended that the period of limitation
applicable to these suits wak that provided for suits
for specific performance of a contract, namely, the
three years period prescribed by Axt. 113 of the
Limitation Act. On resumption of the lands by
Government and their transfer to thé zamindar, the
respondent, as patnidar and darpatnidar, had a con-
tractual right to the chaukidari chakaran lands which
was given him by section 51 of Bengal Act VI of
1870. That section was so construed by the Board in
Rangit Singh v. Kali Dast Debi(1). The date from
which limitation runs.is the date of the grant to the
zamindar. In the case cited, the High*Court did not
make a decree for possession, so presumably such suits
as those were not considered to be suits for possession,
but suits for specific performance. Reference wasg
made to Harit Narain Mozumdar v. Mukund Lal
Mundal (2), and to the form of transfer given in
Bengal Act VI of 1870. The patnidar had no right to
possession up to the time the Government resumed
the lands. The High Court, it was submitted, should
have held that the suits were barred by limitation.

Upjohn, K. C., and Sir William Garth, for the res-
pondent, contended that the suits wers suits for posses-
sion, and not for specific performance of a contratt,
dlld Art, 118 of. the Limitation was not applicable.

'Even if that Article were applicable thers was no date

fixed for perf.ormm ce, and the respondent had no notice
that performance was refused within three years of

' the institution of the suits. The word “contract” is
a very flexible term. In the case of Ranyit Singh v.

(AN L L. R 44 Cale. 8415 (2) (1900) 4 C. W, N. 814,
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Kali Das Debi (1) this Board described the broader
view of “contract” as being not a contract where
personal obligations are incurred, but a right which a
person was equitably entitled to in land as the pabni-
dar in that case was held to be, and as, it is submifted,
he is similarly entitled in the present case. In this
case there is a right under the conveyance, but no
contract such s the argament for *the appellant
suggests: the Couart” cannot deal with an implied
contract such as is supposad to exist in the appellant’s
view of the case. Nor is there anything which could
possibly be governed by Bengal Act VI of 1870, passed:
and put in force, as it was, a long time after the

patnis were granted. The rights of the respondent

were those cdénferred on him by the patni leases.
There was no case for specific performance in that
view. The period of limitation, it was contended,
would be twelve years as prescribed by Arvt. 144 of
the Limitation Act, and it so, the suits were admitted-
ly not barred. o

De Gruyther, K. C., said he had nothing to add to
his contention. '

The judgment of their Lordsliips wasdelivered by
- LorDp BUCKMASTER. This isa consolidated appeal
against seven decrees”of the High Court of Calcutta.
dated the 3th March, 1913, These decrees were muade
in seven suits instituted by the respondent on the
10th and 20th September, 1904, against the appellant
and others claiming to recover possession and settle-
ment of certain chrwkidari chakaran lands in villages
of which the appellant is the zemindar. It is unneces-
sary to-deal with the history and vicissitudes of the
litigation, as the only question that now. :;L‘vrisesf‘for“
determination is whether the suits were barred by th‘e“

(1) (1917) L L. R. 44 Cale. 841, 857 ; L. R. 44 1. A. 117, 125. -
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Indian Limitation Act, 1877. This statute, as is well
known, fixed different periods of limitation within
which suits of different characters should be brought.
The appellant contends that Article 113 of the 2nd
Schredule of that statute regulates the rights of the
parties in the present case, while the respondent
asserts that the period is fixed by Article 144 of
the same Schedale. By the terms of the Schedule,
Article 113 is stated to apply 4o a suit for specific
performance of a contract, the period of limitation
is fixed at three years and the time from which the
period beging to run is stated to be the date fixed for
the performance, or if no such date is fixed, the date
when the plaintiff has notice that performance is
refused. Article 144, on the other kand, relates to
a suit for possession of immovable property or any
interest therein not thereby otherwise specially pro-
vided for, the period is twelve years, and the time
from which the period begins to run is when the
rossession of the defendant becomes adverse to the
plaintiff. If Avticle 113 applies, the appellant is
entitled to succeed. But it is admitted that he must
fuil if Article 144 prescribes the true period.

‘The circumstances out of which the action arose
“can be briefly stated. The respondent is the patnidar
of half and darpatnidar of the other half of the

village of Gopalpur, and is patnidar of six ofher

~villages, all of the said wvillages being within the
zemindari of the appellant. Some of the lands in
these villages included in the patnis and the dar-
painis were oviginally held as chaukidari chakaran
lands, but in June 1898 these lands were all resumed

" by the Collector under the Bengal Act VI of 1870, and

“then transferred to the appellant. It is unneceamvy

| ‘to smfe the history of these lands, the circumstandes
‘attachuw to their tenure and the respective rights of
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the parties when they were resumed by the Collector,
for all these matters have been fully .dealt with in a
judgment of this Board in the case of Raja Ranjit
Singh v. Kali Dasi Debi(1). It was there decided that
upon such resumption and transfer to the zemindar as
is provided by the Bengal Act VI of 1370, the patni-
dar or the darpatnidar is entitled under section 51
to possession of the chawkidart chakaran lands. That
right depended upon-the interpretation given by the
Board to section 51 of Act VI of 1870. This section
operates to transfer the land to the zemindar.

“Bubject to «ll contracts theretofore mwade in respect of, under, or by
virtue of which auy person other than the zemindar may have any right

to any land, or portion of his estate or tenure in the place in which such
land may be sitoate.”

Lord Parker in delivering the judgment of the
Board, while commenting upon the fact that these
words were not happily chosen, expressed the opinion
that their obvious intention was to preserve the rights
of third parties. He said :—

“ They contemplate a case in which the village in which the resnmed.
lands are situate has been made the subject of a contract by the zemindar
or those through whom he claims, and that under this coutract some third:
party may have interest in the lands resumed. They are wide enough to
include, and in their Lordships’ opinion do includs, the vights of a patnidar
under a patni grant by virtue of which the patindar is lessec of the zemin-

dar's interests in the lands resumed, and also the rights of a darpatnidar
under a darpatni gravt.”

| There is, therefore, no longer any question as to
the right of the respondent to the lands, but the
appellant’s contention is that as the r'ights of the
painidar arve reserved under the words referred to
they must be assumed to be contractual rights, that
consequently a suit to enforce those rights must be
asuit for specific performance, and that the date from
which the statute begins to run must be the date

(1) (0917) I. L. R. 44 Calc. 841 ; L. R. 44 T A, 117,
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of the grants to the zemindar. Their Loxdships are
unable to accede to this contention. It does not follow
" that because the rights originally arose by virtue of
a grant declared fo be a comtract within the meaning
of section 51 they are therefore rights, contractual in
the sense that the contract by its ferms creates and
regulates the personal obligations and duties of the
grantor in the¢ circumstances that have arisen. At the
time when the paini grants were made the resump-
tion of the chaukidart chakaran lands was not even
contemplated, and the grant necessavily contains no
reference whatever to the circumstances that would
arise and the relationships that would exist in the
event of the Government resuming possession. Upon
resumption of such possession the riglkts of the patni-
dar were those conferred on him by the estate and
interest created by the patni leases, and it was these
rights that were kept alive by section 51 of Act VI of
1870 of the Bengal Council. It is only necessary to
examine the words which prescribe the date from
which the period begins to run in Article 113 of the
second Schedule of the Limitation Act to show the
difficulties in the way of any contrary contention.
This date, as has already been puinted out, is either
the date fixed for performance or the date when the
plaintiff has notice that performance has been refused,
but no date whatever has been fixed for performance
‘in sach a case as the present, either by the original

grant or by the terms of the statute, nor hag there

 been any refusal to perform a contract, for there was

no unexecuted contract- which had to be performed.
A suit for specific performance is essentially a suit for

enforcing a stipulated obligation relating to property.

The word “ contract™ itself primarily means a trang-
~ action which creates personal obligations, but it may,
though less exactly, refer to transactions which create-
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real rights. It isin thiv Iatter sense that the word was
used in section 51, and the rights thereby reserved
to the patnidars, compmhenswely included in the
word “ contracts,” are real 1'1g}1ts the enforcement of
which is secured not by a suit for specific perfor-
mance, but by a suait for possession, and it is this
which, in their Lordqhin’ opinion, is the character
of the suits in the preseut case,

From this it follows the -period of hmxtatmn is
that fixed by Article 144 ; consequently the judgment
appealed from isin their Lordships’ opinion correct,
ond they will humbly advise His Majesty that this
appeal should be dismissed with costs.

Appeal dismissed.
Solicitors for the.appellant: Downer & Johhson.

Solicitor for the respondent: G. C. Farr.
J. V. W,



