
VOL. XLVLl CALCUTTA SERIES, 173

PRIVY c o y n c i L .

RAN.TIT SING-H BAHADUR
V .  P .C \^

MAHARAJ BAHADUR SINGH.
ATay 30.

[OM APPEAL FH0ii THE HiSM l̂OURT k l  FOOT WILLIAM IH EEMSAL.]

Chwikidari Chahciran Lands— Limitation Aot  ̂ 1S77, ScJi. IJ, Arts. 113 and 
144— Sait 6// patnidar to recover rights inland ti ohta,in a settlement 
of̂  ohauJddari chakaran latids on resumjytiott by Goveriiment and 
transfer of them to zemindar— Suit for 'possemon or for speoifiG 
performance— Whether rights were contractml— Transactions creating 
real right— Village Chaukidari Act (Beng. V I  of*lS70 51).

In  su its  b rough t by the respouJent d a ita in g  to recover anJ obtain  as 
•settlem ent of csrtaio  e?iauki(iari cliakaran lands in  villages o f  which the 
appellan t was the  zem indar, i t  was contended th a t the  su its were barred by 
lim ita tion , and th a t question depended on w hether th ey  w ere su its  fo r 
specific perform ance and governed by A rt. 113 {three years) or fo r posses- 
aion and governed by  Art. 144 (tw elve years) o£ th e  L im itation  A ct.
T here w as no doubt th a t under tiie ru lin g  of th e  Board in Manjit Singh v .
K a li  D asi  Dehi  (1) the  patn idar had, on  resum ptioa o f the  lands b y  th e  
G overnm ent and  tran sfe r o£ them  to th e  appellant, such righ ts  in  the  land  
■as he claim ed :—

jffeld, th a t i t  d id  n o t follow th a t  because such rig h ts  o rig inally  aroso- by 
■virtue o f  a g ra n t declared to be a con trac t w ith in  th e  m eaning of section 51 

•of B engal A ct V I of 1870, they  are therefo re  r ig h ts  con tractua l in  the sense 
th a t th e  con tract by its  term s creates or regu lates t h e , personal obligations 
■and du ties o f th e  g ran to r in  tlie circum stances th a t  had arisen , w hich were 
not con tem plated  and necessarily not referred  to a t th e  tim e the g ran ts  
were m ade. On the  resum ption  of the  lands by the  G overnm ent the r ig h ts  ; 
o f  th e  p a tn id a r :were those conferred on him  by th e  estate and in terest'

.•created by  the patrii leasos, and it was these r ig h ts  w hich were kept aiive 
i y  section 61 o f  Bengal Act V I o f 1870. T h i  su its  w ero not su its for.

L ord BticKWASTEB, S ib  J ohn Edqjs, Mb.-A itsbr , A tr  4,ni>: ,
;SiB;, W altbb: .Fhillim obs, BaBt .

(f):(l9l7) 'I. Ii. R. 44 Calc, 841,;; L. ;R; 4#,I. .
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specific perform ance of a contract, nor was the  application o f A rt, 113 o f  
the L im itation Act iu  any w ay suitable to them , uo date  h av in g  been fixed 
for perform ance, nor any  notice given o f  refusal to perform  a con tract, 
for there  was no unexecuted contrac^t to be porform od, A  su it fo r  specific 
perform ance is essentially a suit  fo r en fo rc ing  a s tipu lation  re la tin g  to  

properly. The word “ con trac t ’’ itse lf p rim arily  m eans a transaction  w liich , 

creates personal obligations, bu t it may, though  less e sac tly , re fe r to  
transactions which create real righ ts. I t  is in th is  la tte r  sense th a t  th e  
word was used in section 51, and the r ig h ts  thereby  rese-_ved to  th e  patn idars, 
com prehensively in the  word “  contracts ” are real righ ts, the  en fo rcem en t o f  
which is secured not by  a suit for sp'eciflc perfo rm ance, bu t by a su it f o r  
possession, and th is is the  character o f th e  presout suits. Tlie period o f 

lim itation applicable therefore is twelve years prescribed by A rt. 144 o f  
the L im itation Act, and the su its were not barred .

Appeal 83 oi: 1915 from a Jjidg-menfc and seven de
crees (5th Mardli 1913) of the High Ooiirt at Calcutta 
which reversed seven decrees (17th April 1904) of the 
District Judge of Birbhiiin, which had reversed one 
decree (25th May 1908) of the First Court of the Miinsif 
of Rampnrhat, and had affirmed six decrees (1st Sep
tember 1908) of the Second Court, of the Miinsif of 
Rampurhat.

The defendant was the appellant to His Majesty 
in Council.

The api^ellant was the zemindar of Pargana Koer 
Pratap in the district of Birbhmn and the suits in  which 
the above decrees were made were brought against him 
by the respondent who is the patnidar of one moiety 
and darpatnidar of the other moiety of village Gropal- 
pur, and patnidar of six other villages within the ap
pellant’s zemindari. Some of the lands in these villages, 
included in the patnis and darpatnis were formerly 
held as chaukidari chakaran lands, but in June 189& 
they were all resumed by the Collector under Bengal 
Act YI of 1870 and transferred to the appellant. The 
respondent, who was then a minor, thereupon became 
entitled as patnidar and darpatnidar respectively to
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get possession of these lands, and to obtain from the 
,api?ellant a settlement of them ; hut the appellant 
.■wrongfully retained possession of them and settled 
them with tenants, and the®respondent thereupon, on 
lOtKand 20th September 1904, instituted the suits out 
of which the present appeal arose against the appel
lant and others, the first suit as to village Gopalpur in 
the Court of #he first Mnnsif of Eanipnrhat, and the 
si,x other suits as to the other villages in the Court of 
the second Munsif of Rampurhat. claiming possession 
and for a settlement of the lands and other reliefs.

In his defence the appellant pleaded {inter alia) 
that the suits were barred by limitation, and that was 
the only question material to this appeal. His con
tention was that they "were not suits ®for possession 
under Art. 142 or 144 of the Limitation Act (in 
which case the period i>rescribed is twelve years, and 
the suits would be clearly in time) but ŵ 'ere suits for 
specific performance of a contract which would be 
barred under Art. 113 of the Limitation Act after 
three years from the date fixed when, the plaintiff has 
notice that performance is refused.

The first suit was heard by the first Munsif who 
held {inter alia) that the suit was one for jiossession 
and was not barred. The other six suits were heard 
together by the second Munsif who for the same reason 
came to the same conclusion.

The appellant appealed to the District Judge who 
dealt wi fch the seven appeals in one Judgment, and 
dismissed them on the ground that the decisions of 
the lower Courts as to limitation were right.

The appellant appealed to the High Court, and a 
Bench of that Court ( R a m p i f i  and S H A B F O B D m  JJ,) held 

, that Art. ll.'J of the Limitation Act was applicable, 
but that the question whether the suits had been 
brought within three years of the respondent attaining
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his majority was a qiiestioii of fact with which they 
could not deal on second appeal and they therefore 
rexnanded the suits to the lower Appellate Court to 
decide that question on the evidence. When the suits 
came again before the District Judge he remanded 
tiiem to the Munsifs’ Courts directing them to take 
evidence and decide, {a) whether the respondent was 
a miuor at the time when the lands w'efe made over to

r
the appellant by the Collector; and if so (6) whether 
the suits had been instituted within three years of the 
respondent’s attaining majority.

Both Munsifs, on this remand, found after hearing 
further evidence tliat the respondent was a minor 
when the cause of action arcfse, but they differed on 
the second question, the first Munsif finding that the 
suit was instituted within thre ' years from the res
pondent’s attaining majority, and the second Munsif 
finding that it was not.

The suits then again came before the District 
Judge who held that they were not instituted witlnii 
three years of the respondent's attaining majority and 
dismissed them all with costs.

An appeal by the respondent to the High Court 
came before C h i t t y  and Teunon JJ. who agreed with 
the District Judge that the suits had not been in sti- ' 
tuted within three years of the respondent’s attaining 
majority, but they held that the suits were suits for 
possession, and not for specific performance; that the 
period of limitation was twelve years under Art. 
J4 iofthe  Act; and that they were, therefore, within 
time. They said that this was the only question of 
law raised in the cases, and that such questions of 
fact as there were had already been concurrently 
decided in favour of the respondent, and they accord
ingly allowed the appeals and decreed the suits in the 
respondent’s favour with costs throughout.
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On tliis appeal,
De Gruyther^ K. 0., and B. U. Edelis, for the 

appellant, contended that tlie i)eriod of llmitafcioLi 
ai>plicable to these suits wa'fe that provided for suits 
for ’Specific i)erforinance of a contract, namely, the 
three years period prescribed by Art. 113 of the 
Limitation Act. On resumption of the lands by 
Goveninient and their transfer to the zamindar, the 
respondent, as patnidar aiid darpatnidar, had a con
tractual right to the chankidari chakaran lands which 
was given him by section 51 of Bengal Act YI of 
1870. That section was so constriied by the Board in 
Ranjit Singh v. Kali JJasi Dehi (1). The date from 
which limitation runs, is the date of the grant to the 
zamindar. In the case cited, the High'CJourt did not 
make a decree for possession, so presumably such suits 
as those were not considered to be suits for possession, 
but suits for specific performance. Reference was 
made to Hart Narain Mozumdar v. M ukund Lai 
Mimdal (2), and to the form of transfer given in 
Bengal Act YI of 1870. The patnidar had no right to 
possession up to the time the Government resumed 
the lands. The High Court, it ŵ as submitted, should 
have held that the saits were barred by limitation.

Upjohn^ K. C., and Sir William Garth, for the res
pondent, contended that the suits were suits for posses
sion, and not for specific performance of a contraxit, 
and ilrt. 113 of the Limitation was not applicable. 
Even if that Article were applicable there was no date 
fixed for performance, and the respondent had no notice 
that performance was refused within three years of 
the institution of the suits. The word “ contract” is 
a very flexible term. In the case of v.
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Kali Das DeM (1) this Board described the broader 
view of “ contract ” as being not a contract where 
personal obligations are incurred, but a right which a 
person was equitably entitled to in land as the patnl- 
dar in that case was held to be, and as, it is subinifted, 
he is similarly entitled in the present case. In this 
case there is a right under the conveyance, but no 
contract such as the argainent for *fche appellant 
suggests: the Court’ cannot* deal with an implied 
contract such as is supposed to exist in the appellant’s 
view of the case. Nor is there anything which could 
possibly be governed by Bengal Act VI of 1870, passed 
and i3Ut in force, as it was, a long time after the 
■patnis were granted. The rig.hts of the respondent 
were those conferred on him by the pafcnl leases. 
There was no case for specific performance in that 
view. The period of limitation, it was contended, 
would be twelve years as prescribed by Art. 144 of 
the Limitation Act, and if so, the suits were admitted
ly not barred.

Be Gruyther, K. (7., said he had nothing to add to 
his contention.

The judgment ot their Lordships was delivered by 
jfaj, 30. Loed BuCKMiSTER. This is a consolidated appeal 

against seven decrees‘of the High Court of Calcutta, 
dated the ofch March, 1913. These decrees were made 
in seven suits instituted by the respondent on the 
10th and 20*',h September, 1904, against the appeUant 
and others claiming to recover possession and settle
ment of certain cli'iukidain chakaran lands in villages 
of which the appellant is the zemindar. It is unneces
sary to deal with the history and vicissitudes ot the 
litigation, as the only question that now arises for 
determination is whether the suits were barred by tlie

(1) (1917) I. L. B, 44 Calc. 841, 857 ; L. B. 44 1. A. 117, 125.
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Indian LiDiifcation, Act, 1877. This statute, as is well 
known, fixed different, periods of limitation within 
which suits of different characters should be brought. 
The appellant contends that Article 113 of the Sfid 
Sclfedule of that statute regulates the rights of the 
parties in the present case, wiiile the respondent 
asserts that the period is fixed by Article l-i4 of 
the same Schedule. By the terms ©f the Schedule, 
Article 113 is stated tô  apply to a suit for specific 
i)erformanc6 of a contract, the period of limitation 
is fixed at three years and the time from which tbe 
period begins to run is stated to be the date fixed for 
the performance, or if no such date is fixed, the date 
when the plaintiff has notice that performance is 
refused. Article 144, on the other kand, relates to 
a suit for possession of immovable property or any 
interest therein not thei^eby otherwise specially i r̂o- 
vided for, the period is twelve years, and tlie time 
from which the period begins to ran is when the 
possession of the defendant becomes adverse to the 
plaintiff. If Article 113 applies, the appellant is 
entitled to succeed. Bat it is admitted tliat he must 
fail if Article 144 prescribes the true jjeriod.

The circumBtances out of which the action arose 
can be briefly stated. The respondent is the palnidar 
of half and darpatnidar of the other half of the 
village of Gopalpur, and is patnidar of six other 
villages, all of the said villages being within the 
zemindari of the appellant. Some of the lands in 
these villages included in the pcd^iis and the dar~ 
patnis wQm originally held as chmikidari chakarcm 
lands, but in June 1898 these lands were all resumed 
by the Collector under the Bengal Ac t YI of 1870, and 
then transferred to the appellant. I t  is unnecessary 
to state the history of these lands, the circumstandes 
attaching to their tenure and the respeotiye rights of
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the parties when they were resumed by the Collector, 
for all these matters have been fully dealt with in a 
judgment of this Board in the case of Raja Ranjit 
Bhigh V. Kali Dasi Debi(l)r It was there decided that 
upon such resumption and transfer to the zemindar as 
is x^rovided by the Bengal Act YI ol! 1870, the patni- 
dar or the darpatnidar is entitled under section 51 
to possession of the chaukidari chakaran lands. That 
right depended upon-the interpretation given by the 
Board to section 51 of Act 'VI of 1870. This section 
operates to transfer the land to the zemindar.

“ Subject to all coutracts theretofore luaiki in respect of, under, or by 
virtue o£ wlilcii any person other than tlie zemindar may have any right 
to any land, or portion o£ his estate or tenure in the place in wliich sucb 
land may be situate."

Lord Parker in delivering the jadgment of the 
Board, while commenting upon the fact that these 
words were not happily chosen, expressed the opinion 
that their obvious intention was to preserve the liglits- 
of third parties. He said

“ They contemplate a case iu which the village in which the resumed, 
lands are situate has been made the subject of a contract by the zemindar 
or those through whom fie claims, and that under this contract some third 
party may have interest in the lands resumed. They are wide enough to 
include, and in their Lordships’ opinion do includt ,̂ the rights of apainidar  
under sipatni grant by virtue of which the patindar is lessee of the zemin
dar’s interests In the lands resumed, and also tlie rights o£ a darjmbiidar 
under a darpatni grant.”

There is, therefore, no longer any question as tO' 
the right of the respondent to the lands, but the* 
appellant’s contention is that as the rights of the 
palnidar are reserved under the words referred to 
they must be assumed to be contractual rights, that 
conseqaently a suit to enforce those rights must be- 
a suit for specific performance, and that the date fronQ. 
which the statute begins to ran must be tbe date

(1) (1917) I. L. R. 44 Culc. 841 ; L. R. 44 I A. 117.
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of tlie grants to the zemindar. Their Lordships are 
unable to accede to this contentioa. It does not follow 
that because the rights originally arose by virtue of 
a grant declared to be a coatract -within the meaning 
of section 51 they are therefore rights, contractual in 
the sense that the contract by its terms creates and 
regulates the personal obligations and duties of the 
grantor in th§ circumstances that liuvfe arisen. At the 
time when the patni grants were made the resump
tion of th(j chankklari cJiakaran lands was not even 
contemplated, and the grant necessarily contains no 
reference whatever to the circumstances that would 
arise and the relationships that would exist in the 
event of the Government resuming possession. Upon 
resumption of such j)ossession the rigkts of the patni- 
dar were those conferred on him by the estate and 
Interest created by the patni leaseri, and it was these 
rights that were kept alive by section 51 of Act VI of 
1870 of the Bengal Council. It is only necessary to 
examine the words which prescribe the date from 
which the period begins to run in Article 113 of the 
second Schedule of the Limitation Act to show the 
difficulties in the way of any contrary contention. 
This date, as has already been pointed out, is either 
the date fixed for performance or the date when the 
plaintiff has notice that i)erformance has been refused, 
but no date whatever has been fixed for performaruce 
in sach a case as the present, either by the original 
grant or by the terms of the statute, nor has there 
been any refusal to perform a contract, for there was 
no unexecuted contract which had to be performed. 
A suit for specific performance is essentially a suit for 
enforcing a stipulated obligation relating to property. 
The word “ contract” Itself i}rimarily means a trans
action which creates pei'sonal obligations, but it may> 
though less exactly, refer to transactions which creafe
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reai rights. It is in fchi‘3 latter sense that the word was 
used in section 51, and tha rights thereby reserved 
to the patnidars, comprehensive ly included in the 
word “ contracts,” are real rights, the enforcement of 
which is secured not by a suit for specific perfor
mance, but by a suit for possession, and it is this 
which, in their Lordships’ opinion, is the character 
of the suits in the present case.

From this it follows the 'period of limitation is 
that fixed by Article 144 : consequently the judgment 
appealed fi'om is in their Lordships’ opinion correct, 
ond they will humbly advise His Majesty that this 
appeal should be dismissed with costs.

Appeal dismissed.

Solicitors for the .appellant: Downer ^  Johnson.
Solicitor for the respondent: G. C. Farr.
J. V. w.


